suilgll ha aris
Qatar National Library

This PDF was generated on 30/01/2022 from online resources of
the Qatar Digital Library

The online record can be viewed at:
http://www.qdl.qa/en/archive/81055/vdc_100105491277.0x000001
It contains extra information, high resolution zoomable views and transcriptions.

Political No. 66 of 1874, Forwarding for Consideration Copies of
Correspondence Relating to Certain Questions which have Arisen Regarding
the Jurisdiction of the Political Agent at Zanzibar in Dealing with Breaches of

the Slave Laws

Holding Institution British Library: India Office Records and Private Papers
Reference IOR/L/PS/6/117, ff 333-357

Date(s) 2 Apr 1874-27 Apr 1874 (CE, Gregorian)

Written in English in Latin

Extent and Format 1 item (28 folios)

Copyright for document Public Domain

About this record

This item consists of copies of a Political Despatch from the Government of India Foreign Department to the
Secretary of State for India, dated 2 April 1874 and received via Brindisi on 27 April 1874, forwarding, for
consideration, copies of correspondence relating to certain questions which have arisen regarding the
jurisdiction of the Political Agent at Zanzibar in dealing with breaches of the slave laws.

Cover page


http://www.qdl.qa/en/archive/81055/vdc_100105491277.0x000001?utm_source=testpdfdownload&utm_medium=pdf&utm_campaign=PDFdownload
http://www.qdl.qa/en/archive/81055/vdc_100105491277.0x000001?utm_source=testpdfdownload&utm_medium=pdf&utm_campaign=PDFdownload#share

e

wht;ll,lhnm-lin
detertstonaltirer Political No. 66 of 1874, Forwarding for Consideration Copies of Correspondence
Relating to Certain Questions which have Arisen Regarding the Jurisdiction of
the Political Agent at Zanzibar in Dealing with Breaches of the Slave Laws

[333r] (1/56)

No. 66 of 1874.

GOVERNMENT OF INDIA,
- 2EM(@Ia VISR ANE L DR =) A A=Y AR EATHAN AR

b ) -POLITICAL.

{ENT,
B THE Most HON’BLE

Tae MARQUIS or SALISBURY,
Her Majesty’s Secretary of State for India.

Forr WiILLIAM, the 2nd April 1874.
My Lorp MARQUIS,

WE have the honor to forward, for the consideration of Her Majesty’s
Government, a copy of the correspondence noted in the enclosed Abstract of
Contents, relative to certain questions which have arisen regarding the jurisdic-
tion of the Political Agent and Consul-General at Zanzibar in dealing with
breaches of the slave laws.

2. 'The main features of the case and our orders thereon will be found
fully set forth in the letter to the Bombay Govern-
ment, No. 771P.,* dated 1st instant. We have
| endeavoured to improve the present condition of things by delegating power
and jurisdiction to the Political Agent and to the High Court of Bombay.
‘We fear, however, that these measures will not be really effective, and if
1, No. 65, offences against the slave laws are to be efficiently dealt with, we would urge
| that no time be lost in giving effect to those measures of Imperial legislation

f which we suggested in our desPatch No. 58, dated 16th June 1873.

* No. 11 of Abstract.

Uajesty’s

n | |
"';' | ‘We have the honor to be, f
’
‘,‘2. ‘I My Lorp MARQUIS,
& |

Your Lordship’s most obedient, humble Servants, |

s

; (Signed)  NORTHBROOK.

| 2 T

& B. H. ELLIS.

. NAPIER or MAGDALA.
,, H. W. NORMAN.
. A. HOBHOUSE.

5 E. C. BAYLEY.
Exd—J. D. G.
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RIL 1874,

Yecretary of

Abstract of the Contents of « Despatch to Her Majesty’;e Sc"o‘;;etw;z; of State
JSor India, No. 66, dated 2nd April 1874.

No. 1.—To Her Majesty’s Secretary
of State for India, No. 66, dated 2nd
April 1874.

No. 2.

No. 3.—From the Political Agent
at Zanzibar.

17th September 1873, No. 63.

No. 4.—From the Political Agent
at Zanzibar.

19¢h September 1873, No. 65.

No. 5.—From the Political Agent
at Zanzibar.

4¢h October 1873, No. 70.

No. 6.—From the Secretary to the
Government of Bombay.

8th November 1873, No. 6872.

No. 7.—From the Secretary to the
Government of Bombay.

8th December 1873, No. '7339.

No. 8.—From the Secretary to the
Government of Bombay.

8th December 1873, No. 7342.

Forwards copies of the undermen-
tioned papers :—

Abstract of Contents.

Reports committal of one Kanjee
Lalljee to the High Court, Bombay, for
trial on a charge of slave dealing.
Notices the importance of providing a
steamer for the use of the Political
Agent.

With reference to the above, reports
certain cases of slave holding in order
to shew the difference in the various
classes of cases. Remarks that no accu-
sations have as yet been brought against
registered Indians under British pro-
tection, and that the cases already
brought to notice are those of domestic
slavery.

In continuation of the above, submits
copy of papers relative to the trial of
Hadji Omar on charges of slave deal-
ing, &c., and communicates observations

on the subject. W‘ e
Forwards, .(&rema opy of apers
connected Wi the' ' artjee

Lalljee. 2

~ESTATISTION

‘With reference B\ 1y “\\“Ds for-
warded with preceding letter, transmits,
with remarks, copy of a. letter from the
Acting Public Prosecutor reporting that
the case of Regina wversus Kanjee
Lalljee was heard on the 22nd Novem-
ber last, and that the prisoner was dis-
charged.

With reference to Dr. Kirk’s No. 70,
dated 4th October last, states that consi-
dering the action of the High Court of
Bombay in the case of Kgnjee Lalljee,
it seems equitable that the punishment
awarded in the case of Hadji Omar
should be remitted. .

pig
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:
i
\ v
3 ‘Z 1
@2 ) P Ve s
L the Political Agent ; Ackﬁowledges receipt through the
at lgzﬁz%i)afr?g‘ ; % Bombay Government of a copy of Mr.

Justice Gibb’s remarks on the case of i

18¢h January 1874«.,V No. 8. Kanjee Lalljee, and comments on the 1

same. 1

l

rioke X ’
.—Notification. Delegating to the Political Agent at
e anl o Zanzibar for the time being the powers
1st April 1874, No. 770P. of a Deputy Commissioner under Section

- 86 of the Criminal Procedure Code.

.

. 11.—To the Secretary to the Communicating tl}e views and orders
Goljgmment of Bombay. x of Government o; his Nos. 6872, 7339,
. and 7342, dated respectively the 8th

1st April 1874, No. T71P. - November and 8th December 1873.

(Sd.) P. D. HENDERSON,
Under-Secy. to the Govt. of India.
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/

/

Enclosure No. 3.
No. 63, dated Zanzibar, 17th September 1873.
From—Political Agent and Her Majesty’s Consul-General, Zanzibar,
To—Secretary to the Government of India, Foreign Department.
I nave the honor to report, for the information of the Right ITon’ble the

Governor-General in Council, having committed for trial before the High Court
at Bombay Kanjee Laljee of Cutch domiciled in Zanzibar.

2. The enclosures (as per Schedule) to this letter will clearly show the
nature of the offence, and the various steps taken in order to prepare the case
for transmission to Bombay.

.. 3. The slight discrepancies between the depositions of the slaves and the
voluntary admissions of Kanjee Laljee are, it will be seen, immaterial to the evi-
dent factof this particular case, and the only defence likely to be raised will be
that the accused has through long residence denationalized himself and become
to all intents and purposes a Zanzibar subject, and in support of this it may
be adduced that by failing to enrol his name on the list of British protected
subjects, as required by clause 80 of the Order of Her Majesty in Council, dated
9th August 1866, he is de facto outside British protection, and as a consequence
without British jurisdiction.

4. T am not aware that it is the intention of Kanjee Laljee to adopt the
above line of defence, which in the hands of a clever Pleader might be used to
some purpose.

5. But under the circumstances of this case, and the probability of such
an argument, I venture to think it my evident duty to point out with all due
respect, for the information of the Right Hon’ble the Governor-General in
Council, the fact that up to the present the Law Officers of the Crown have not
comn[micated any decision as to the working of the British Naturalization

RIL 1874

Laws|with regard to natives of protected Indian States in the dominions of
the Sultan of Zanzibar.

TENTS 6. With a certain local knowledge and the fact that the working of such
33 Vic, Cap. 14, and 33 & 84 Naturalization TLaws must in an independent
Vic,, Cap. 102. country depend upon the wording of Treaties con-
cluded between Great Britain and such country, I however am of opinion
! R BLRC Gel imarstion bar may be opposed to Zanzibar juris-
Queon und is Highuess Syud Bugash,  diction in this matter by the reading of Clause IV.

dated 5th June 1873. of the late Treaty.

7. This Clause, which Her Majesty the Queen engages to carry out, pro-
vides that natives of Indian protected States shall be prohibited from possess-
ing slaves, and His Highness by being a contracting party to such Clause is
clearly bound to relinquish any right likely to interfere with its proper working.

i 8. THence no subject of a protected Indian State can claim the benefit of
] the operation of any Naturalization Acts which might imperil the due fulfil-
ment of His Highness’ obligation to the British Government.

9. The question of jurisdiction of the Court overcome, the accused will
be unable to plead a general issue, which he might have done had he declared
any slaves he held in February 1869, when our policy being changed those
Indians (who had previously been allowed, with the cognizance of Government
and under sanction of Colonel Pelly, and subsequently Colonel Playfair,
to hold slaves) were called on to register their slaves at the Agency, who, on
such Registration, were allowed to retain on condition of neither transferring or
selling.

10. By public Proclamation from February 1869 any slave held by any
native of India not so registered was held illegally, even in the case where such
native of India claimed the protection of the Sultan and failed to enrol himself
at the Agency as a British subject. -

4 a
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slaves : :
8. I herewith transmit under flying seal, for information of Government
ki Registrar, High Court s Govarnments 204 0 be forwarded without delay to the various
an'’s Pleader; and “Chiot  Conimissioner, departments to which they are respectively address-
R e ed, all the documents having reference to this case,
letter | which is the first of a criminal nature that has been transferred from Zanzibar
1 who f to the jurisdiction of the High Court.
tl())y the ‘ 4. On the conclusion of this case in the High Court I would urge the
iy expediency, in the event of a sentence of conviction being obtained, that the
"rpose fullest publicity may be given thereto in the local, especially the Native news-
papers, which are regularly received by the Native community in Zanzibar, and
alut:iry I would further beg to be furnished with any observations regarding the mode
been 3 in which this present case has been forwarded for trial to enable me in future
“would to remedy any defects of procedure and any technical flaws that might in a
ne, the more difficult case defeat the ends of justice.
1y leay- | 5. I particularly urge the necessity of being furnished with clear instruc-
line of tions in what way local evidence here taken should be transmitted so as to be
led. admissible in the High Court, where the witness himself cannot be produced.
; } This I do in consequence of it having been found necessary in prosecuting
it can ‘r indictments for offences committed under 5 George IV., Cap. 113, to pass the
Omt)ay, Acts 6 and 7 Vic., Cap. 98.
nature 5
SCHEDULE.
;z:lm]; Queen vs. Kanjee Laljee.
»rought 1 Transmitted under flying seal to Chief Secretary to Government, Bombay, Political Dept.
poases L
buying
To be given to the Registrar to High Court of Bombay or other competent
portant officer in the Original Criminal Jurisdiction of that Court—
f their | A. Affidavit of accuser.
lill'.V_to'{t :\ B. Warrant of arrest of accused.
h it is
portant C. Certificate of execution of warrant.
I“{ﬁ::; D. Minute of Court on receipt of prisoner.
o | E. Affidavit of officer executing warrant.
F. Deposition of Zabuni.
G. , Ouledi.
151 & Majoni.
1K s Zafarani.
A5 t Amao.
K. Voluntary statement of accused.
L. The charge. _
‘ M. Certificate that accused is not in exempted list.
N. Copy of warrant of detention on boardship.
II.
g&rﬁg A. A. To Government Pleader.
slave- IIL.
] A. A. A. Warrant to Chief Commissioner of Police to place accused
)fs E«:ﬁ in Bombay Jail.
€C] :
Note—Tor Précis of above documents and case see Précis annexed.
2 3
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.

Précis of Proceedings in Her Britannic Majesty’s Agency and Consular Court, and detailed
Memorandum of documents forwarded under flying seal to Secretary to Government of

Bombay concerning the case of the Queen versus Kanjee Laljee sent forward for trial

before the High Court of Bombay.
‘A.
Affidavit of Accuser.

| Ox the Sth September 1873 Kambo, a Negro, affirmed before Dr. Kirk that
E %y he was held as a slave by one Kanjee, an Indian, of the Khoja sqct, residing at
Bambi, Island of Zanzibar ; that he took refuge at the Consulate in consequence
of ill usage. Hitherto he had been forcibly prevented from complaining, now
he claimed his release and protection. - Kanjee held five other slaves.

* * * * ® * *
5 B.
' Warrant of arrest of accused.
l P i In consequence of above evidence Dr. Kirk issued on Sth September a

|| ~ warrant to Songoro (a peon of the Court) to arrest the said Kanjee Laljee (second
. name of accused is found to be Laljee) “on a charge of having illegally pur-
chased and held slaves.”

i | .| * * ® » * * *

C.

i - Certificate of execution of Warrant.

| The warrant was executed on 9th September.

{ o * * e * * *
Minute of Court on 'recet';;t- of Prisoner.

Behaving with contempt before the Court. Kanjee Laljee was on the same
day committed to prison to be produced on the 10th instant. }
* E * * e

* ® 5
il
4 E. .
Affidavit of Oﬁcér executing Warrant.

Songoro (before mentioned) gave evidence before the Court on the 10th
instant that he on the 8th proceeded to the plantation of Bambi in the Island
of Zanzibar guided by Kambo. Kanjee had left for town. Kanjee’s house was
built of stone, and he had some property. A woman was there, who, as wife of
the accuseq, endeavoured to stop five slaves found on the premises from of their
own free will accompanying him (Songoro) on his return, although the neigh-
bours asserted she had only married Kanjee within the last few days, and that these
slaves had been held by Kanjee for some time. Songoro, on reaching town,
| & arrested Kanjee and now produced him, together with the accused Kando and
I the five other slaves. .

* # * e * Co% *

| F
Deposition of Zubuni.

"‘ | Zabuni, native of Kamanga, aﬁiﬁ;s—“I am a slave of Kanjee. I have
‘ j been his slave for three years. He bid himself for one in the Zanzibar Slave
‘ | Market. I had just then been brought as a raw slave from Kilwa and appeared

; for the first time for sale in the Slave Market. I was sent at once to the
| I];;Igﬁ;:i]?; ;t.BarInbl, Wllil[zli? 1 ]1(5;1d ti)a work the land and carry loads to Zanzibar.
: six slaves. ma (his late wife), a half caste Indi v
1 own apart from Kanjee’s ; they are at Maya%)a.” o

* * * * * * *

4
Y

.
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tailed (c5,
sn: °§ : ; Deposition of Ouledi.
' ;
i Ouledi, from Nyassa, states—* He was bought by Kanjee and his brother in
the slave market at the same time as Zabuni.”
#* B * * * * *
< that : H-
ng at Deposition of Majoni.
oALe Majoni, from Nyassa, states—Came with several others to the Shamba
0% (plantation) of Kanjee about three yearsago; I was bought in the slave market.”
* * * * * # *
15,
Deposition of Zafarani. : ‘
ber a | Zafarani, woman, from Nyassa, states—¢ Kanjee himself bid for her in the I
soond 1 market two years ago.”
7 pu- ,* * * * * * * *
‘ J.
Deposition of Amao.

Amao, woman, from M’Gindo, “was bought in the slave market six years ‘
ago; is slave of Kanjee; when the others came I was in the town ; now I work ‘
on the plantation.”

* * * * * * *
K.
Voluntary statement of accused.
same | Made after being duly warned that he is not bound to reply to any ques-
1 tion, and that what he states may be used against him. ¢ My father is dead ; my
mother lives in town ; I in the country; Lam 30 years of age; my former wife,
Halima, died five months ago. Half of the estate belonged to her for her life;
at her death I inherited the whole. I bought two of these six slaves in the
market at Zanzibar, four by private sale through agency, but with my money.
I confess I have committed a mistake in purchasing and holding slaves against the
10th - -order of the English Government. I did not mean to sell any of them. I kept
Sland them as my children. I arrived in Zanzibar when I was two years of age. I
@ Was accompanied my father. I was born at Kaira in Cutch.”
ife of * * * * * * *
their
leigh- L.
t?;]s]e § The charge.
) au(i Consists of seven counts after preamble—

1st.—That he (Kanjee Laljee) on or about the 8th and 9th days of September
1873 at Zanzibar did detain against his will as a slave a Negro, named Kambo,
whom he had himself previously purchased, and that he has thereby com-
mitted an offence punishable under Section 870 of the Indian Penal Code

; and within the cognizance of the High Court of Bombay.
have ‘ 2nd.—A similar charge with regard to Zabuni.
Sﬁ:& 3rd.— S » Ouledi.
f the ‘ Ath.— ,, » Majoni.
gibar. r 5th.— . B Zafarani,
of her . 6th.— 2 » Amao. s
| 5 b
1
|
|
2 ~ i
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of the above individual cases rer&_aoved, bfo\}xlglg!;,
in sl , he has thereby commi@ted the offence of habi-
:?;%ckigin?v‘}ndgeallg:y}ilsng,vetsraﬂicking, and dea]jn_g in slaves pun_lshable under
Secti}(,m 371 of the ‘Indian Penal Code and within the cognizance of the

High Court of Bombay. ‘
* * * o

7th—That having in each

* * *

M.
Certificate that accused is not in the exempted List. Lot
Certifies that accused is not on the list of February 1869, under which,
by Bombay Government, Indians were permitted to register and hold slaves
then in their possession on condition of their not being re-sold.
* o * * * * *

- N.
Copy of Warrant.

Warrant of detention of accused during voyage from Zanzibar to Bombay.
* * e Bt w * * *

A.A.
Letter to Government Pleader at Bombay.

Informé Governﬁlent Pleader of committal for trial of accused.
* * * * Mot * *

A.A A
Warrant to Claef Commissioner of Police to place accused in Bombay Jail.

‘Warrant to Chief Commissioner of Police to confine accused in Bombay
Gaol. ’
. Note—Where not otherwise specified all the documents are dated 10th
September 1873, and they are countersigned by me as Justice of the Peace
under the High Court of Bombay.
s : (Sd.) Joun Kirx,

H. M’s Poltl. Agent § Consul-Genl., Zanzibar.

Enclosure 3.

Translation of a letter from His HicuNess Syup Burcasn to Acr BIN SALEH, Zanzibar, &2th
September 1873. z

AND then please inform the Political Agent that Burgash would not
trouble him concerning the Indian, but his mother and all the Hindis come cry-
ing to me and say that he bought the slaves now many years ago. Ask the Agent
please to be good enough to release him, for he is sorry for what he has done
and let him free the slaves. Let him do this if possible, but let it be just as he
pleases, for I would not solicit him on this matter.

Enclosure 4.

Translation of a letter from Poli_tieal Agent and Consul-General, Za'nzibar, to His HicuNEss
: Syup Buraasw, dated 11th September 1873.

A1 BIN SALEH has conveyed to me that it would please Your Highness
were I to release the Indian Kanjee Laljee (committed for trial before the High
Court of Bombay for illegally holding slaves) in consideration that he is
penitent and that it is now some time since he purchased the slaves.
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Your Highness will be good enough to bear in mind that, whilst by the
terms of the late Treaty concluded for the suppression of the slave trade, it is
obligatory on Your Highness to use your utmost endeavours to prevent Arabs
and all others from carrying slaves from place to place, so is it equally the duty
of Her Majesty the Queen to see that Natives of India residing here do not hold
slaves, and I have received the most stringent orders to see that this is carried
into effect, in order that no one may say that we look differently on the Indians
under our rule and on the Arabs over whom we claim no authority.

Your Highness will know, in their own country Indians are not permitted
to hold slaves, and if they buy slaves here it is simply to make money out of
them, and this is quite different from the Arabs who have always possessed
domestic slaves in their families.

But my orders from the Government are so stringent that to accede to \ .+ .
Your Highness’ request in this case is utterly impossible. a>\ Py

i

Enclosure No. 4.
No. 65, dated Zanzibar, 19th September 1873.

[ From—Her Majesty’s Political Agent and Consul-General, Zanzibar,
To—Secretary to the Government of India, Foreign Department.

‘Wirh reference to the subject of my letter No. 63 of 17th September
1873, and with the view of bringing the difference in the various classes of
cases before the Right Hon’ble the Viceroy and Governor-General in Council,
I have the honor to report that one Jumma bin Jafer, an Indian, was charged I
in the Court with illegal slave-holding. i

2. On investigation it appeared that the seven Africans on his plantation
held certificates of freedom drawn up in an irregular manner. All were, how-
ever, anxious to remain with their masters, deposing that they were virtually
free, happy, and contented. I therefore furnished each individual with properly
attested papers of freedom, which were delivered into their own hands at Her
Britannic Majesty’s Agency, Jumma bin Jafer giving the usual present of one
dollar at the same time to each of them, in keeping with a Zanzibar custom.

3. A third caseis now under examination of a more important nature.
A charge brought against a Memnon of Sind, comprising a refusal to attend
the summons of this Court and a resumption into slavery of slaves freed by the
Agency. On this I shall report by the next steamer.

4. T would bring before the notice of the Right Hon’ble the Viceroy
and Govornor-General in Council the fact that as yet no complaint has been
lodged against any Indian registered as under British protection. The cases
hitherto brought forward are against Indians who have never claimed our pro-
tection and who, until the signing of the late Treaty, occupied an anomalous
position.

5. All of the three cases, I should further observe, are cases of domestic
slavery.

Enclosure No. 5.
No. 70, dated Zanzibar, 4th October 1873.
From—Her Majesty’s Political Agent and Consul-General, Zanzibar,
To—Secretary to the Government of India, Foreign Department.

Ix my letter No. 65 of 19th September 1873, I had the honor to refer to
the case of a Memnon of Sind then under examination before the Consular
Court.

2. T did not feel justified in transferring this case to the High Court of
Bombay, as with written statements of evidence alone a conviction could
scarcely have been insured, and the expenses and difficulties in forwarding
native witnesses would have been considerable. .
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1 ibar, and

o tried the case before the Consular Court g,t Zanzibar,

ha ?;;'he %10?11:: etf;o;e;m:f for the information of the Right Hon’ble the Viceroy
ol ’and Governor-General in Council, copies of the
Sﬁ"’ﬁ ﬁ:ﬁ?& by the Court.  charges, remarks by the Court, anc_l the finding and
Copy of finding and sentence.  gontence, which will fully explain the course of

procedure followed. 4 "

4. T am glad to report that this trial has had a considerable effect upon
the Indian population and convinced them that although type cases are sent
for trial before the High Court of Bombay, yet the Consular Court is capable
of adjudging on slave holding cases and able to enforce a ready obedience to
its orders.

5. Tollowing so rapidly on the despatch of Kanjee Laljec to Bombay, the
practical rgs;l‘:]iﬂgthe islgndyhas been a rush on the part of Indians to this .
office to register all Africans about their households regarding whose status
any doubt mighv arise.

6. T have already registered free papers to thirty-eight individuals since
12th September last, and fresh applicants arrive almost daily. In nearly every
case these people are virtually free and on appearing before me elect to remain
with their former owners.

7. When Hadji Omar’s case is made known at Mombassa and on the
coast, I apprehend an almost equal anxiety will prevail on the part of the
Tndians there to free all slaves still in their possession, and I still await an
opportunity of visiting the various ports in order to follow up the steps taken
and enforce that authority over the numerous British Indian subjects resident
on 1,000 miles of coast, so much needed for the advancement and security of
legitimate trade, from the establishment of which alone can a permanent and
healthy cure of all slave trade be looked to in the future.

e T §
QUEEN versus HADJI OMAR.

TrE CHARGES.
In the British Consular Court at Zanzibar.

I, Jorx KirK, EsQUIRE, Her Majesty’s Political Agent and Consul-General,
Zanzibar, declare that there is hereby made against Hadji Omar the charges:—

1st.—That he, on or about the sixth day of April at Mombassa did detain
against his will as a slave a negro named Juma, together with two others,
females, and that he has thereby committed an offence punishable under Sec-
tion 370 of the Indian Penal Code and within the cognizance of this Court and

ilgggi' the 16th Clause of Her Majesty’s Order in Council, dated 9th August

2nd.—That being legally bound to attend in person and without delay
before !:he British Consular Court at Zanzibar, to answer to the above charge,
being in person duly summoned at Mombassa by John Kirk, Her Majesty’s
Consul, so to do, he did in contempt of the lawful authority of Her Majesty’s
Consul intentionally omit to attend at that place, where he was bound to
attend, and he has thereby committed an offence punishable under Section 174
of the Indian Penal Code and within the cognizance of this Court.

. 8rd.—That he, after the 7th of April 1873, did abduct two females formerly
his slaves and did subject them thereafter to slavery, and that he has thereby

committed an offence punishable under Section 867 of the Indian Penal Code,
and within the cognizance of the Court.

ZANZIBAR, } (8d.) Joux Kirk,
The 18th September 1878. H. M’s Poltl. Agent and Consul-General.
8
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%
<
and )\ - A
eroy. ; QUEEN versus HADJI OMAR.
the Remarks by the Court.
ea.x:)(} Hapst OMAR admits to the first charge by his own voluntary statement,
but pleads that he is guilty of no offence and therefore not amenable to British
Law for three reasons :—
pbon 1st.—As being a subject of Sind before that country became British terri-
si’it tory. His father left Sind for Cutch and Hadji Omar was born in Cutch.
P; t: 2nd.—As being domiciled in the dominions of the Sultan of Zanzibar on
| i the African coast, where he has resided for ten consecutive years and placed him-
self under the Sultan’s jurisdiction.
b thﬁ = 3rd.—That on first reaching the Zanzibar dominions he found natives of
) this India, who enrolled themselves as under Zanzibar protection permitted by the
fatus English Government to hold slaves in the same way as the Arabs.

To the Second Charge he pleads heing prevented by sickness from obey-
since ing the Consular summons. ;
awery To the Third Charge he pleads that he resumed the slaves openly with
main the assent of the Arab local authorities and the knowledge of the individual

in whose charge they had been given by Her Majesty’s Consul for transmission
) to Zanzibar, and that whilst so resuming them he nevertheless held them at the
lflthe 1 disposal of any legal authority and pending what further orders might arrive.
"tthe The principal point of this defence is comprised in the pleadings preferred
Ak by Hadji Omar against the first charge. These by raising the question of
faken, jurisdiction, at the same time make it necessary for the Court before giving
sdent judgment to review the very opposite policies which have at different times
ity of under orders from Government within the last fifteen years been adopted by the
t and British Agency at Zanzibar, and which account for the perplexity as to the
M actual positions of Indians holding slaves.
| With regard to his nationality and the jurisdiction of the Court, Hadji
| Omar pleads that he is a subject of Sind, but admits being born in Cutch,
‘ where his father and mother were for the time being. THe is now advanced
{ in years, and it is probable his father left Sind before that province became
I British territory. If regarded as a Cutchee from the accident of his birth-place
he would fall under the various orders affecting immigrants to Zanzibar.

Hadji Omar evidently reached Zanzibar after Colonel Rigby’s departure,
neral; for at the close of that Agent’s tenure of office no Indian, whether Cutchee,
163 i— Sindi, born in Hindostan or Africa, of pure or mixed blood, was permitted to
[t hold slav: s, all slaves formerly so held, who had been discovered, were freed by
lefain a summary process against which their owners had no appeal.
sthers, 1t is probable then that Hadji Omar settled at Mombassa about the time
r Sec- j when, with the sanction of the Bombay Government, Colonel Pelly introduced
it and \ a registration of all Indians claiming British protection, it being at the same
ugust k time formally given out that all who failed to register were to be considered as

outside our protection and under Arab jurisdiction, and subsequently in
delay 1 Colonel Playfair’s time it seems to have been formally acknowledged that being
under such jurisdiction, they were like Arabs, free to hold slaves.

;‘e:rtg?; Bcfore very long the results f)f such a system as this' last proved S0
jesty's subversive of the na.tlonal policy with regard to the main spring which regu-
nd to lates all relations with Zanzibar, namely, the suppression of the slave trade
w174 that an attempt was made to draw the line between protection and jurisdiction
by pronouncing those Indians who remained under Arab protection still to be
£ within British jurisdiction if found transgressing laws as regards slavery.
‘merly This attempt was not approved of by the Government of Bombay, which
sereby Government of Bombay Resolution, No. 830 however took steps to attain a similar object
Code, of 1868. g ending in the issuing of a proclamation by
Government of Bombay Resolution, No. 1256 Fhe Ra? of Cutch. to his .Sub‘]CCtS l'esldll}g ‘
of 1868, o i in foreign countries. This placed them in
L all matters under British jurisdiction, buf
Lol s : was specially addressed to those residgnt on
9 c
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the Bast Coast of Africa witﬁ regard to their liability to the operation, of all
English laws affecting the holding of slaves.

i objcction on the part of Syud Majeed, the then ruling

sultalyl3 ‘:‘ﬁxsongf;g‘;f(}]e%utit a[]s an infringement of his independent right, that this
roclamation was issued in Zanzibar, its operation however became considerably
y dified by a subsequent order of the Government of India, whereby the
sy hé Agent was instructed ¢ not to express opinion
Goverment of Bombay Resolution, No:248% s to purely domestic or household slavery
O ~ when practised in Zanzibar by Cutchees or
Government of Bombay Resolution, No. 146 others,” a former order hav1ng a]_rea,dy ruled
of At that the number of domestic slaves an

Government of Bombay Resolution, No. 1058 Indian mlght hold was not matter for
dated 31st March 1869. en quiry.

i i ionality and jurisdiction was further disturbed by
i Of- n the pgtssing of the Naturalization Acts per-
33 Vic, Cap. 14. ¢ mitting British subjects :o reno%%ce ailile-
; - giance in forei countries. ese Her
wl s i %{[ajesty’s Consu%nwa,s instructed to publish
for the information of British residents in
Zanzibar, but he delayed obeying orders
pending a reference to India and England.

Letter from Dr. Kirk to Bombay Political

¢ ; The Treaty of 5th June 1873, taking it

s S et sl for granted {hat England after her ener-
Ki?ftgrﬂg?}a e AT getic action against the Arab slave-dealing
: ~is now bound to enforce her own laws as

" nelﬁﬁrnﬁe.f:? "ﬁo.%, e 2‘&1,"3‘:;2'3, fgé‘éf“‘ regards her own subjects, proceeds to stipu-
S late that the British Government engages

m:a;??«o?g??d’;& f&n"p‘iﬁm’:‘,’i}“&?a”“"“’” to put down all slave holding by natives of
protected Indian States, and thus, with the

Sultan’s assent frees from the operation of previous Acts, whether of the

British Parliament or of India, the involved question of nationality and
jurisdiction.

Foreign Office Circular, dated 30th December
1870.

Foreign Office Gircular, dated 22nd April 1871

et e

It is nevertheless quite evident that from time to time slave holding -
Indians -resident on the Bast African Coast, must have held anomalous and
varying positions with respect to actual culpability, these cannot be lost sight
of in a Court of Justice when called upon to give judgment in cases of the
present nature, and the Court in consequence find that Hadji Omar by purchas-
ing the two female slaves, Mamina and Rahema, at a date prior to the publi-
cation in Zanzibar of the proclamation of the Rao of Cutch, dated 24th April
1869, committed no offence within the cognizance of a British Court of Justice,
butin purchasing Juma and so adding to the number of slaves in his possession,

the Court find that he, Hadji Omar, has committed a crime and is amenable
to the law.

It further appears to the Court that the reasons assigned by Hadji Omar

i
|
|
%
|
1
1
|
{
| for not appearing before the Consular Court at Zanzibar previous to his arrest
i are insufficient. :
i

Although undoubtedly in bad health, it appears he was sufficiently strong

to go in person for the purpose of receiving his slaves from M to th
house of the Custom’s Agent beyond the towgl'l. fel bR

Neither can the explanation urged by Hadji Omar in extenuation of the

3rd charge be in any way accepted by the Court. The fact remains that at a
date subsequent to the 5th June, from which date all questions as to the right
of Indians to hold slaves are swept aside by the treaty, he, Hadji Omar, did
resume into slavery and 'hold as slaves the two women, Mamina and Rahema,

- who had been placed in the safe custody of a responsible person by Her

Majesty’s Consul for the purpose of being forwarded to Zanzibar, and in due
course freed. i
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A
0 5 . 3
fall References to marginal quotations of “ Remarks by the Court” in case of Queen versus Hadji
Omar, being enclosure No. 2 in letter No. 70.
tuling
at this
mlzlhy Resolution by Government of Bombay, No. 830 of 1868, dated 28th March 1868.
)
Y . g ‘Wirn reference to letter from Political Agent, Zanzibar, stating ¢ that many
Pinion A o 2 ;i Sres D) 5 )
lave bond fide British subjects, natives of India, in His Highness’ service, have slaves,
= ?; which it is his duty to put a stop to,” and calling attention *that the Sultan

) | includes in his pretensions to jurisdiction over the subjects of British protected
States of India who may have placed themselves under his protection, all bond

2: F‘n ‘ Jide British subjects who may have forfeited British protection or entered his
o service, and that these, as well as Cutchees under his protection, have, according
to His Highness’ reasoning, acquired the right to possess slaves in his domi-
ed by nions,” says— : |
S per- ““The Political Agent should be informed that British subjects residing in |
+ alle- Zanzibar cannot exempt themselves from British law by taking service with :
e Her the Sultan.”
‘mtb hSh 4 Government of Bombay Resolution, No. 1256 of 1868, forwards copy
I\Edm of despatch from Secretary to Government of India, in which, after stating
01'(;:& the position of Cutchees, demands legal consideration, is remarked, * this might
B ¢ well be deferred till the questionsof fact have been taken up, and it has been
<ing it decided whether the Cutchees are engaged in slave-dealing or not. If they are
ener- merely slave-holders, then there would seem to be no sufficient warrant for
lealing interfering with them.”
?&iﬂax& Proclamation by the Rao Kutch, 24th April 1869, explained in body of
s Remarks.
1gages:
ives of Government of Bombay Resolution No. 2487 of 4th August 1869, for-
th the | wards for information No. 960 from Secretary to Government of India, which
of the | “ suggests an intimation bheing made to the Political Agent that while using all
y and | legitimate influence in the discouragement of the slave trade he should avoid,
}* as mnch as possible, the expression of opinions as to purely domestic or house-
Hiing hold slavery when practised in Zanzibar by Cutchees or others.” :
)
is and Government of Bombay Resolution No. 146 of 1869, forwards No. 1544
sight of 81st December 1868, from Secretary to Government of India, stating * that
sf the it is not necessary to interfere with any existing arrangements by which domes-
rchas- tic slaves are now actually possessed by Cutchees at Zanzibar for household
publi- | purposes, but that the purchase of any slaves in future, whether intended for
April domestic purposes or for purposes of traffic, should be strictly prohibited.”
ustice, ! Government of Bombay Resolution No. 1058 of 81st March 1869. *The
assion, | Political Agent’s proceedings in calling for a list of slaves possessed by each
enable - { Cutchee, with a view to determining whether they are held as domestic slaves
‘ or for the purposes of slave traffic, seem to be in pursuance of the orders of the
Omar Government of India, but the order limiting the number of domestic slaves
i which each Kutchee is permitted to retain goes beyond those orders.”
33 Vie., Cap. 14.
33-34 Vie., Cap. 102. Refer to Act cited and direct publi-
strong Foreign Office Circular, December 301’.51, 1870. cation of same in Zanzibar.
to the o ,»,  April  22nd, 1871,
Dr. Kirk to Foreign Office, dated 24th March 1871, Dr. Kirk to
£ the Bombay Political Department, No. 87 of 28th September 1871, and Dr. Kirk to
2 ta same, No. 90 of 29th October 1872, all touchtupon the difficulties which will be
ltriaght created by the publication of the Naturalization Acts and request that instrue-
e tions may be furnished to the Political Agent.
ar. : : ;
;h;ma, Bombay Political Department, No. 874, dated 10th February 1873, in answer
v Her to Dr. Kirk’s letters No. 87, of 28th September 1871, and No. 90 of 29th
in due October 1872, forwards Resolution as follows :—The Acting Political Agent
11
|
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2. T am also directed to forward, for submission to the Government of
India, copy of an opinion* by the Hon’ble the
Advocate-General and of its connected papers
relating to the law in respect to slavery.

* No. 65, dated 18th October 1873.

. 3. Asregards the case of Kanjee Lalljee, I am to state that if it be found
inexpedient to bring it before the High Court, it is for consideration whether the
?ccused, with the depositions, should not be made over to the Rao of Cutch
or trial.

4. T am to add that the accused has not yet arrived in Bombay, and the
papers transmitted by Dr. Kirk do not state when his arrival may be expected.

No. 4303, dated Bombay Castle, 8th July 1873.

From—Secretary to the Government of Bombay,
To—Government Solicitor, Bombay.

I Am directed to forward to you the annexed extract, paragraph 5, from a
letter from the Secretary to the Government of India in the Foreign Depart-
ment, No. 1289P., dated the 13th ultimo, respecting the participation of British
subjects in the East African slave-trade, and to request that you will be so
good as to advise Government with regard thereto.

2. Copy of a Resolution and. of a proclamation by His Excellency the
Governor-General in Council on the subject is enclosed for your information.

No. 773, dated Bombay, 22nd July 1873.

From—Acting Solicitor to Government of Bombay,
To—Secretary to the Government of Bombay.

‘Wirh reference to your No. 4303 of 1873, under date the Sth instant, I
have the honor to inform you that I am of opinion that the main difficulty to
be encountered in prosecutions before the High Court of Bombay for offences
against the slave-trade is with regard to the evidence, as for instance, the power
given to Her Majesty’s Consul at Zanzibar to deport the accused person to
Bombay for trial would not, I think, empower such Consul at the same time to
forward against their will the witnesses in the case who might or might not be
British subjects, and who, unless in the service of the Crown, would not carc to
come such a distance for such a purpose.

This difficulty is no new one and arose in England under the Slave Act
previous to the 6th and 7th Vie., Cap. 98, the 4th Clause of which latter Act
recites as follows :—

¢« And whereas the provisions heretofore made for the hearing and deter-
mining in Bngland of offences committed against the Acts for the abolition of
the slave-trade in places out of this United Kingdom have been found ineffec-
tual by reason of the difficulty of proving in this kingdom matters and things
done elsewhere,” and provides for the taking of evidence abroad and the trans-
mission thereof to the Court of Queen’s Bench.

The fact of this provision being made shows that under the pre-existing
law evidence in a criminal case could 7of be taken under Commission, and that
it is only when special provision is made that evidence can in such manner be
taken and used in criminal cases.

To turn to Legislative enactments in India, my attention has been directed
to Sections 9 and 10 of the Foreign Jurisdiction and Extradition Aect, 1872,
but grave doubts occur to nie on the language of the 10th Clause, which.pm.
vides that copies of depositions made or exhibits produced before the Political

13 e

BRITISH
Advyan

Reference: IOR/L/PS/6/117, ff 333-357. Copyright for this page: Open Government Licence
View on the Qatar Digital Library: http://www.qdl.qa/en/archive/81055/vdc_100126469273.0x000016



http://www.nationalarchives.gov.uk/doc/open-government-licence/version/2/
http://www.qdl.qa/en/archive/81055/vdc_100126469273.0x000016?utm_source=testpdfdownload&utm_medium=pdf&utm_campaign=PDFdownload

e

duilgll jhs djisa
Qatar National Library

Political No. 66 of 1874, Forwarding for Consideration Copies of Correspondence
Relating to Certain Questions which have Arisen Regarding the Jurisdiction of
the Political Agent at Zanzibar in Dealing with Breaches of the Slave Laws
[341v] (22/56)

seial Officer in the State in which an offence is .alleged to have
ﬁe%inzo(;gllilt%xaslhgl be received as evidence by the Court holding such enquiry
or trial i any case in which such Court might issue a Commission for taking
evidence as to the matters to which such depositions or exhibits relate; I do
not think that thes: words contemplate the issue by such Court of a Commis-
sion in any but a criminal case, and do not think that the High Court has
any power to issue a Commission to take evidence in a criminal case.

am richt in my opinion, it will be most difficult ip the present state of
the lz{\fv Ito con‘gct any gers%n sent from Zanzibar to the High Court of Bombay
for trial for offences against the laws against slavery, unless sufficient evidence
is available from servants of Her Majesty, and great care s.hould be taken
before sending a man to take his trial on such charges that evidence sufficient
to fairly warrant expectation of conviction will be forthcoming in Bombay.

Even if the provisions of Section 10 are applicable, very great care will
have to be taken about the depositions, and the greatest latitude allowed to the
accused person or his legal advisers, if any, to cross-examine the witnesses,
otherwise the offender, if defended by Counsel, would make such use of any
imperfections appearing on the depositions as would probably lead the Jury to
refuse a conviction. G

If possible, I think it would be well to submit the depositions in any
such case to Government with a view to the opinion of the Law Officers being
taken before the offender is sent to Bombay for trial, for when the offender is
removed from the place where the witnesses are examined, no further or addi-
tional depositions taken “in his absence would, I think, be admissible against
him. J

If any prosecutions are likely to be instituted, it would be well to consider
how far the provisions of Section 4 of 6 and 7 Vie., Cap. 98, should be

adopted in this country with the High Courts substituted for the Court of
Queen’s Bench.

I may further remark that it is by no means easy to anticipate the diffi- ;
culties which may arise on_the trial of an offence under these Acts, and which W
can only be correctly encountered when the experience of one or two cases has
placed matters connected therewith in a practical light.

No. 29, dated Zanzibar, 11th September 1873.

From—Political Agent and Consul-General, Zanzibar,
To—Secretary to the Government of Bombay.

I mave the honor to report, for information of His Excellency the Governor [ it

in Council, the steps taken by me to bring one Kanjee Laljee of Cutch, resident

fil; aZH:;:lngz.ibar, to trial before the High Court of Bombay, charged with slave-

: 2. .I have adopted this course in accordance with the instructions of Earl
Registrn High Couit; Bublic Pleader G{ran(\i?ﬂle, with copy of which you have been
ner of Police: " glready farnished by the ) : '
ment of India, No. 1289P., datedylll3thnjilfe 18y7 3. AL 2
3. T herewith transmit under
and to be forwarded without delay
respectively addressed, all the
is the first of a criminal nature
Jurisdiction of the High Court.
4. On the conclusion of this case in th i v
b 1 e High Court I would urge the sl oo
gzl:]}j:g;encgl,. lPt the event of a sentence of conviction being obtained, thg,t the
s P‘:vlh'wﬁ y may be given thgreto in the local, especially the native, news-
papers, : ;c are regularly received by the native community in Zanzibar,

flying seal, for information of Government,
to the various departments to which they are
documents having reference to this case, which
that has been transferred from Zanzibar to the
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e e 9
1 3 <
' hay g
nqujr; and I would further beg to be furnished with any observationis tegarding the
takfng : mode in which this present case has heen forwarded for trial, to enable me in
I do future to remedy any defects of procedure and any technical flaws that might
mmis. in a more difficult case defeat the ends of justice.
1t has 5. I particularly urge the necessity of being furnished with clear instruc-
tions in what way local evidence here taken should be transmitted so as to
tate of be admissible in the High Court where the witness himself cannot be produced.
ombay This T do in consequence of it having been found necessary in prosecuting
fifGnea indictments for offences committed under 5 George IV., Cap. 113, to pass
L the Acts 6 and 7 Vie., Cap. 98.
fficient
¥ No. 67, dated Bombay, 18th October 1878.
l::) vzllllel Opinion of the Advocate-General, Bombay.
nesses, Wirn reference to the case of Kanjee Laljee, who has been committed for
of any trial before the High Court of Bombay, charged with slave-dealing by the Poli-
Tury fo : tical Agent and Consul-General at Zanzibar, I would suggest that steps
L should be immediately taken to secure the attendance before the High Court of
% the witnesses upon whose evidence the prisoner was committed.
n
be?:g The Order in Council of 4th November 1867, under which Dr. Kirk has
nder is presumably acted, provides that the High Court * at the Sessions to be holden
s next after such committal shall proceed to hear and determine the charge;” and
\gainst as the next Sessions of the High Court will commence on the 20th November,
it may be a question whether the witnesses can be brought up in time. If they
) cannot, the prisoner will be entitled to his discharge, as no evidence will be
msider forthcoming against him, and the High Court has apparently no power to
d be ‘ postpone the hearing of the case to a future Sessions. The depositions taken by
ourt of Dr. Kirk cannot, in my opinion, be received in evidence under the present state
of the law in India. :
e diffi- | I am not aware if any copy of the Order in Council of 4th November
which i ; 1867 exists in Bombay. My knowledge of it is derived from the Reso-
ies has | lution of the Government of India, No. 1288 (Foreign Department), of
13th June 1873, in which some of its provisions are cited. If there is no
‘ copy of it here, it would be desirable to procure a copy, either contained in the
London G azette, or purporting to be printed by the Queen’s Printer, for use
| at the trial under Section 78 of the Indian Evidence Act.

I notice that Kanjee Laljee is described as * of Cutch.” If this be so, it will
be a question whether he is either a *“ British subject” within the meaning of
the Order in Council, or a * Native Indian subject of Her Majesty”’ within the

»vgrnoz meaning of Act XI. of 1872. If he is a subject of His Highness the Rao of
ssiden Cutch, I do not see how he can be made amenable to British jurisdiction for
¢ slave- an offence against British law committed out of British territory.

»f Barl oL

e been 3

{overn- No. 6647, dated Bombay Castle, 30th October 1873.

From—Secretary to the Government of Bombay,

nment, To—Hon’ble the Advocate-General, Bombay.

hey are Wirh reference to your opinion dated 18th instant, in the case of Kanjee
which Laljee, T am directed to enquire whether the question of the admissibility as
o the evidence before the High Court of the depositions taken at Zanzibar is not

affected by Section 830 of the new Code of Criminal Procedure as read in con-
oo the nection with Aet XI. of 1872, Section 10.
hat the 2. T am also directed to furnish you with copy of a proclamation by the
news- Rao of Cutch in evidence of his having delegated the jurisdiction over his spb—
nzibat, jects resident at Zanzibar to the British Government in regard to slavesdealing
15
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to enquire whether you consider that the High Court would: hmte
:issls'i?(ii?tlgm t:’igy the case in tﬁe event of its appearing that Kanjee Laljee is
a subject of the protected State of Cutch.

No. 65, dated Bombay, 18th October 1873. 3 1.1:

From—Advocate-General, Bombay, F
To—Secretary to the Government of Bombay. : I

T mavE the honor to acknowledge the receipt of your letter No. 5073 of
1873 (Political Department) on which you request my opinion upon certain
suggestions made by the Acting Solicitor to Government in his letter No. 773
of 1873, with regard to the means of bringing to justice British subjects
concerned in the East African slave-trade. :

I quite concur with Mr. Peile in the opinion that legislation is necessary.
The Political Agent at Zanzibar has been appointed a Justice of the Peace -
under Act XI. of 1872, and in that capacity may commit for trial before the
High Court of Bombay any British subject charged with an offence under
Sections 367, 870, and 371 of the Indian Penal Code. But how is he to secure
the attendance of the witnesses at the trial ? Section 4 of 6 and 7 Vic., Cap. 98,
only legalizes the use of depositions taken in slave-trading cases before the
Court of Queen’s Bench in England, and Section 10 of Act XI. of 1872 only
provides that copies of depositions shall be received as evidence by the Court
holding the trial “in cases in which such Court might issue a Commission for
taking evidence as to the matters to which such depositions relate.” As the
High Court has no power to issue Commissions to take evidence in criminal cases, .
it follows that the witnesses must personally attend to give their evidence at the
trial, and although such of the witnesses before the Political Agent as were ‘
British subjects might be bound over to attend at the trial, their attendance ¢

N

could scarcely be secured unless their travelling expenses were paid and com- 1
pensation allowed them for their loss of time. Over witnesses who were not !
British subjects, the Political Agent would have no authority. A trial before A

the High Court of Bombay under the existing law would, therefore, be always i3
expensive, and frequently futile. : ¥

A remedy may be found, as suggested by Mr. Peile, in extending the
provisions of Sgctlon 4 of 6 and 7 Vic., Cap. 98, to trials had before High
Courts in India. The Order in Council of 4th November 1867, which gives
power to the Consul to commit offenders for trial before the High Court of
Bombay‘, directs that the said Court shall proceed to hear and determine the
charge in the same manner as if the crime had been committed within the
territory of Bombay. An Act of the Government of India would therefore be
required to alter the practice of the High Court in cases committed for trial
under the order in Council. £

I return the papers forwarded with your letter.

~ Enclosure No. 7.

No. 7339, dated Bombay Castle, 8th December 1873.
From—Secretary to the Government of Bombay,
T tary to the Government of India, Foreign Department.

Wirh reference to the proceedings forwarded with the letter from this
glfl‘i(‘:e,f No. (2?72, dated the 8th ultimo, I am directed to transmit herewith, for
4 ebllr'l ormation of the Government of India, copy of a letter from the Acting
Rl; lic Pr(}s{ecqtori‘ No. 89, dated the 25th idem, reporting that the case of
& gﬁ‘a 1];13.0 aI-g ee Laljee, the slave case from Zanzibar, came on for hearing before

e tligh Cowrt of Bombay on the 22nd November, and that the prisoner was

discharged.
16
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\.1(’—_—’—#>* s ke ke =R
<~ |
3 Py 2 ,
| \ 1 PA
lhave 3 0 . .
jee i 2. In transmitting this letter I am desired to state that the result of the
arraignment of Kanjee Laljee at the bar of the High Court of Bombay indi-
cates, among other things, the expediency of the speedy extension of the Code
of Criminal Procedure to the Presidency towns.
No. 89, dated Bombay, 25th November 1873.
From—Acting Public Prosecutor,
78 of To—Secretary to the Government of Bombay, Political Department.
ertain I mave the honor to report that the case of Regina versus Kanjee Laljee,
. g the slave case from Zanzibar, came on before the High Court on Saturday the
bects 22nd instant, and the prisoner was discharged.

; 2.  Mr. Justice Gibbs, before whom the case came for trial, remarked that
ssary, no witnesses had been sent up, and that none were under orders to appear no
Peace - recognizances having been received ; that on the charge the prisoner appeared to
re the be a native of Cutch, and therefore not a British subject; that the proceedings
ander .did not show that the depositions were taken in the prisoner’s presence, or that
feoure L he had any opportunity of cross-examining the witnesses, and that the deposi-
P. 98 tions were not sufficient to sustain the charges made against the prisoner which
i last objection could be surmounted by framing additional charges as the deposi-
! only tions showed that prisoner purchased slaves.

Court 3. The learned Judge further remarked that this course would be useless
n for ; as the Court had no jurisdiction, the prisoner in the first place not being a
s the British subject and there being no Treaty with Cutch, much less any order of
cases, Her Majesty in Council which under such a Treaty might confer jurisdiction on
it the this Court to try subjects of the Rao of Cutch for offences committed in
were foreign parts.
lance 4. That the Proclamation of the Rao dated 16th December 1872 in no
com- way affects the question as His Highness the Rao ceuld give no jurisdiction
e not | to the Court.
refore A 5. Mr. Justice Gibbs therefore directed that an entry be made on the
lways | charge under Section 8 of Act XIII. of 1865 to the effect that it is clearly
| unsustainable which entry would have the effect of a nolle prosequi, and that
+ the the prisoner be discharged.
H}gh 6. Mr. Justice  Gibbs then referred to the manner in which the Consul-
Barce General at Zanzibar had been led into error and stated that the order in Council
rt of of the 9th August is issued under the provisions of 6 and 7 Cap. 98 and only
e the applies to British subjects that the power to issue Commissions to take evidence
1 the in case of offences against the slave trade is confined to the Court of Queen’s
re b'i Bench in England. ;
i 7. That the High Court of Judicature at Bombay on its Original Side
can under that Act take evidence under a Commission issued by the Court of
Queen’s Bench at Westminister, but has no power to issue a commission to
Zanzibar, much less to use depositions taken by the Political Agent there as
evidence against a prisoner.
8. That the only other law which may have misled that officer is Section
330 of the new Criminal Procedure Code and Act XI. of 1872, Section 10.
But that the latter section only applies to British subjects which the prisoner
in the present case on the face of the Political Agent’s proceedings was not,
| this while the 330th Section of the Code of Criminal Procedure only applies to the
b, for District Courts and to the High Court on its Appellate Side, but not to such
Lcting ’ Court in its Ordinary Original Criminal J urisdictign.
pe 9. T have thought it well to set out these remarks as pronounced as it
beforg is evident that some further legislation will be required to enable the High
ity Court in Bombay to deal satisfactorily with cases of slavery.
10. I return the telegram from the Political Secretary, Agra. ‘
E. 17 £

BRITISH
Advyan

Reference: IOR/L/PS/6/117, ff 333-357. Copyright for this page: Open Government Licence
View on the Qatar Digital Library: http://www.qgdl.qa/en/archive/81055/vdc_100126469273.0x00001a



http://www.nationalarchives.gov.uk/doc/open-government-licence/version/2/
http://www.qdl.qa/en/archive/81055/vdc_100126469273.0x00001a?utm_source=testpdfdownload&utm_medium=pdf&utm_campaign=PDFdownload

o

duilngll Jadi i<
Qatar National Library

Political No. 66 of 1874, Forwarding for Consideration Copies of Correspondence
Relating to Certain Questions which have Arisen Regarding the Jurisdiction of
the Political Agent at Zanzibar in Dealing with Breaches of the Slave Laws
[343v] (26/56)

Enclosure No. 8. ;
No. 7342, dated Bombay Castle, Sth December 1873.

From—Secretary to the Government of Bombay,

To—Secretary to the Government of India, Foreign Department.
RerErrING to the letter from the Political Agent and Consul-General,
Zanzibar, to your address, No. 70, dated the 4th October last, forwarding

; case of one Hadjee Omar, charged with slave-

I proceedings connected with the C /
: i e directed by His Excellency the Governor in Coqncl to state
aloe w0 il t);lat considering the action * of the High Court of

s Kaiﬁ,%o:?ggysgownmenﬂem = Bombay in the case of Kanjee Laljee, it seems
equitable that the punishment awarded in the case of Hadjee Omar should be

remitted.

Enclosure No. 9. ;

No. 8, dated Zanzibar, 13th January 1874.
From—Her Majesty’s Acting Political Agent and Consul-General, Zanzibar,
‘To—Secretary to the Government of India, Foreign Department,

I wAVE received through the Government of Bombay a copy of Mr. Justice
Gibbs’ remarks on the slave case * Regina versus Kanjee Laljee,” which came
on for trial before the High Court of Bombay on the 22nd November 1873.

9. Trom these remarks it appears that the High Court had no jurisdiction,
the prisoner being a native of Cuteh, and not a British subject, and there
being no Treaty with Cutch, much less any Order in Council, whlgh confers
the right to try subjects of Cutch for offences committed in foreign parts.
That the Proclamation of the Rao of Cuteh dated 16th December 1872 in no
way affects the question as he could give no jurisdiction to the said Court; and
lastly that these proceedings have rendered it evident that some further legis-
lation will be required to enable the High Court at Bombay to deal satisfac-
torily with cases of slavery.

3. T would respectfully observe that the remarks made by Mr. Justice
Gibbs with reference to the jurisdiction of the High Court at Bombay appear
to me to be equally applicable to the Court of the Political Agent and Consul-
General at Zanzibar. y

4. The jurisdiction of this Court on matters of slave-dealing is defined,
(1) by Her Majesty’s Order in Council of the 9th August 1866; and (2) by the
Notification of the Government of India (Political), No. 1288, dated 13th June
1873, which eonfers the powers of a Justice of the Peace on the Political
Agent to enable him to deal with coses arising under the Foreign Jurisdiction
and Extradition Act of 1872.

5. Under the Order in Council the Consul-General has jurisdiction over
all British subjects in Zapzibar in cases connected with slave-holding or slave-
dealing; and also (Section 35) over all persons enjoying Her Majesty’s pro-
tection in the dominions of the Sultan of Zanzibar. The manner in which this
protection is to. be claimed and granted is laid down in Section 30.

6. Under the Notification of the 13th June 1873, the jurisdicti h
Political Agent is limited to British subjects a,lone.e ek i

7. The fourth Article of the Treaty concluded with the Sultan of
Zanzibar on the 5th of J une 1873, without yextending the jurisdiction, widens
the obhgfztxons of the Ifohtlcgl Agent, as the representative of Goyernment,
‘Snz;{ considerably. In this Article Her Majesty « engages that natives of Indian

es under British protection shall be prohibited from possessing slaves and
from acquiring any fresh slaves” from-the date of the Treaty. R ;

8. Itis difficult from the wordine of this Article to
P i S i ath hether the
qualification *under British prote tlpn’Prefers to the « Nagives&rofw t]fe Ienrdian
18 ot
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States” or to the “Indian States” themselves. We find the term ¢ British
protected States in India” in the 30th Section of the Order in Council of the
9th August 1866, and Doctor Kirk also employs a similar expression in the
2nd paragraph of his letter to the Bombay Government, No. 90-343, dated 29th
October 1872.  On reference to the Arabic version of the Treaty, I find, how-
ever, that the former is the sense recorded therein. ¢

9. It is obvious that if the wider acceptation of the term be taken, there
exists at present no machinery by which the provisions of the Article can be
enforced, unless the «Native of the British protected State” has voluntarily
enrolled himself as a protege of the Consulate under Section 30 of - the
Order in Council. On the other hand, if we narrow the interpretation of
the Article, and only include such proteges within its provisions, it will virtually
become inoperative, as only a small, and that the most respectable, portion
of the Indian traders of this Coast and Island have claimed the privilege of
British protection.

10. Dr. Kirk was fully alive to the evils which would have resulted from
the scope of our engagements being thus contracted, and in his late tour
through the northern possessions of the Sultan of Zanzibar, he manumitted
every slave he found in possession of a native of India, whether such native
was enrolled as a British protege or not; and under Dr. Kirk’s directions,
Captain Elton is now pursuing the same line of policy through the southern
territories of His Highness.

11. But this Article will become a dead letter, if the persons who have
been freed can be resumed into slavery by their former masters without fear of
punishment.

12. It appears to me that the difficulty is one which presses for immediate
settlement, and in support of this view I may mention that I have heard from
private sources it is the intention of the accused Kanjee Laljee to return to
Zanzibar, when he will probably lose no time in making his fellow countrymen
acquainted with the terms of the decision which has been publicly delivered
by Mr. Justice Gibbs in the High Court of Bombay.

13. I would therefore urge upon the consideration of His Excellency the
Governor-General in Council the expediency of adopting such measures as may
remedy the existing state of things. The Proclamation issued by His Highness
the Rao of Cutch on the 16th of December 1872 is clearly not sufficient; in-
asmuch as if its terms are not binding upon the High Court of Bombay,
neither can they be binding upon the Consular Court of Zanzibar, although, as
a matter of expediency, it may be necessary to give effect to them. I would
suggest with great deference that fresh Treaties be concluded with the Rao
of Cutch and with the Rulers of the maritime States of Kattywar, by which
those Princes would engage to place under the jurisdiction of the Brifish Re-
presentative at Zanzibar the whole of their subjects residing within the domi-
nions of His Highness the Sultan, the British Government on its part assuming
the responsibility of protection and promising to give effect to the Treaty in the
usual way. The coneurrence of the Sultan of Zanzibar would of course be
necessary, as the existing Treaty concluded on the 31st May 1839 with His
late Highness Syud Saeed confers no extra-territorial jurisdiction over other
than bond fide British subjects. The issue of a further order in Council
founded on, and giving effect to, the proposed Treaties, would I think solve
every difficulty.

14. Tt is not of course within my province to discuss the measures which
would be requisite to enlarge the jurisdiction of the High Court of Bombay
in such cases.

Enclosure No. 10.
No. 770P., dated Fort William, 1st April 1874.

NOTIFICATION—By the Government of India, Foreign Department.

WHEREAS the Governor-General in Council has within the don.niniqnls‘of
His Highness the Sultan of Zanzibar jurisdiction to try and punish British

19
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i biects of Princes and States in Indja. in a_lliance with Her
sl&:‘!g(s}gs’ ?;:d glfll'ee;ges'] eof the descriptions referred to in Sect'lops 357, 370 and
37i] ofy the Indian Penal Code, and for abetting the commission of the same,
and whereas the said Governor-General in Council has power to delegate. ’qhe
said jurisdiction, and it is expedient to delegate the same in part to a British
officer at Zanzibar, 5

ernor-General in Council accordingly is pleased hereby to delegate
to th’ela‘li?dg::)i‘éa'l Agent at Zanzibar for tht? time being i:or‘ the trial of persons
of the said classes committing or abetting the commission of offences of the
said descriptions the powers of a Deputy . Commissioner under Section 36 of
the Criminal Procedure Code and to ordain that every sentence passed in the
exercise of such powers shall be valid without any such confirmation being
required as is preseribed in certain cases by the said Section 36. Any person
aggrieved by any order passed by the Political Agent in the exercise of the
powers hereby conferred on him may forward an appeal in writing to the
Governor-General in Council within six ’mqgj;hs from the date of such order.

The Governor-General in Council Teserves to himself in all cases tried
“under this Notification and coming before him whether on appeal or otherwise
the fullest powers conferred upon any Court of appeal, superintendence, or
revision by the Criminal Procedure Code. :

Enclosure No. 11. @

No. 771P., dated Fort William, 1st April 1874.

From.—Secretary to the Government of India, Foreign Department,
To—Secretary to the Government of Bombay.

I AM instructed to convey to you the views and orders of His Excellency ;
No. 6872, daied sth November 1575, @ Governor-General in Council on your letters
» 7339, dated 8th December 1873, 1oted in the margin relative to the Zanzibar
2 B2, p0 w0 lave trade.

2. The two practical questions appear to be, first, whether Hadji Omar’s

- fine shall be vemitted ; and, secondly, whether an endeavour should be made to

strengthen the hands of the Political Agent and Consul at Zanzibar, and the

High Court at Bombay in dealing with cases that may arise out of the recent
arrangements made at Zanzibar for the suppression of the slave trade.

_ 3. Inhis letfer of 22nd July 1873, Mr. Peile very justly observes that it
is by no means easy to anticipate the difficulties which may arise in these cases
and that they can only be correctly encountered when the experience of one or
two cases has placed matters in a practical light. For this purpose it would be
most desirable to know the grounds on which the Court disposed of the case of
]éﬁ]’:e {413(-113%- tI am :%erqfore f?_ ‘request that the full text of Mr. Justice
judgment in the case o 3 Kanj jee >
and submitted to the Government Qil'xﬁid‘li’;.r gl et el
“4- Judging from the correspondence before him it o Hi

3 s it appears to His Excel-

lency in Council that the question before the Iigh C(I))grt{ of Bombay was

whether a subject of the Rao of Cutch resident in Zanzibar and committing a

crime there could be transmitted by the British Consul to Bombay and there

tried by the High Court. The case for the Crown is as follows :—By arrange-
ments between the British GOYernlﬁé‘nt and that of Zanzibar, the C‘{'oawlf‘ Eas
Jurisdiction over Cutchees residing there. Partly under the provisions of an
Act of Parliament, and partly by its prerogative, the Crown has made an order
establishing Courts for the trial of such persons. Under that order the British
fC'}onsu.l may try them himself or may in certain cases transmit them to Bombay
or trial by the High Court. This state of things has the approval of the
Sovereign of Cutch, but that approval is immaterial in any but a political

sense _Whe;) the accused is caught in Zanzibar and his offence has been com-

.
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s,

3¢
i
o mitted in Zanzibar. Under the authority given by the Sovereign of Zanzibar
10 angd to the Crown, and by the Crown to the Consul, the Consul transmits to the
same, Bombay High Court a Cutchee accused of an offence in Zanzibar.
t‘e,’fhe R 5. Such being the relations between the Crown and Zanzibar, His Excel-
British lency in Council is unable, in the absence of the text of the judgment of the
g High Court of Bombay, to form a precise opinion as to the grounds on which
legate Kanjee Laljee was discharged. It is not improbable, however, that as
ersons Kanjee Laljee was not registered as a protected person in the books of the
of the Consulate, it may have been held that the order of Her Majesty in Council,
36 of dated 9th August 1866, did not apply to him. g
n the 6. If this be the true reason, His Excellency in Council is of opinion that
being a proper representation of* the case to the Court might have issued in a dif-
person ferent result.” Under the arrangements made both with Zanzibar and with
of the Cutch, the subjects of the Rao of Cutch in Zanzibar are entitled to British
to the protection and are amenable to British justice. The order in Council is no part
ler. of those arrangements; it is a purely British document, and must be con-
e strued, whenever doubtful, with reference to the objects aimed at by the Crown.
s His Excellency in- Council cannot doubt that as regards repression of crime
T it was intended to be exhaustive and would be so construed by a Court of
e ? Justice. Its principal object would be defeated if a number of persons over
whom the British Government had acquired jurisdiction were left free to violate
the slavery laws merely by omitting to register themselves. It does not so deal
5 with British subjects. They are bound to register, and if they do not, they may or
ik may not, at the Consul’s option, lose an advantage, but are not to escape any
responsibility. It cannot be supposed that people like the Cutchees were intended
to be placed on a different footing. For this purpose His Excellency in Council
considers that the expression ‘“enjoying Her Majesty’s protection” includes all
those who as between Government and Zanzibar are entitled to enjoy that
protection, notwithstanding some of them may as between themselves and
; Government not be in a position to insist on our interference in their favor. As
ellency- to any one of them the Consul may, in the opinion of His Excellency in Council
lﬂt%: l interfere if he chooses.
mzi

7. Under these circumstances, His Excellency in Council is of opinion
3 that no remission should be made of Hadji Omar’s fine, at any rate so long as
Omar's - it is uncertain whether the reasons. for which the High Court discharged
1ade to Kanjee Laljee apply to the Consul’s action, or only to its own.

13%2!11‘: ; | 8. The difficulties likely to arise in these cases will be brought to the

notice of Her Majesty’s Secretary of State for India with a view to the adop-

y tion of such remedies as Her Majesty’s Government may decide to be proper. In

that it the meantime I am to forward, for the information of the Bombay Government,

) cases a copy of a Notification which, it is hoped, will for the present place matters
one or on one improved footing.

»u.ldbz 9. It does not appear to His Excellency in Council that. any alterations

?lf:ﬁge in procedure at present are likely to be of use. There will always be serious

i disadvantages in trying such cases at Bombay. * His Excellency in Council
i ; has therefore enlarged the powers of the Political Agent very considerably.

Excel-

b : No. 772

tting & - No. 772P.
there Cory forwarded to the Political Agent, Zanzibar, with reference to corre-

range- : spondence ending with his No. 8, dated 18th January 1874,

m has : 3

of an

1 ordex'

British {

omhay 21 ] g

of the Exd—R. T. B.
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Abstract of the Contents of a Despatch to Her Majesty";’ Seéretm'gfof State
Jor India, No. 66, dated 2nd April 18774.

No. 1.—To Her Majesty’s Secretary

Forwards copies of the undermen-

of State for India, No. 66, dated 2nd tioned papers :—

April 1874.
No. 2.

No. 8.—From the Political Agent
at Zanzibar.

17th September 1873, No. 63.

No. 4.—From the Political Agent
at Zanzibar.

19¢% September 1873, No. 65.

No. 5.—From the Political Agent
at Zanzibar.

4¢h October 1873, No. 70.

No. 6.—From the Secretary to the
Government of Bombay.

8th November 1873, No. 6872.
No. F—<From the Secretary to the
Government of Bombay.

8th December 1878, No. '7339.

No. 8.—From the Secretary to the
Government of Bombay.

8th December 1873, No. 7342.

Abstract of Contents.

Reports committal of one Kanjee
Lalljee to the High Court, Bombay, for
trial on a charge of slave dealing.
Notices the importance of providing a
steamer for the use of the Political
Agent.

With reference to the above, reports
certain cases of slave holding in order
to show the difference in the various
classes of cases. Remarks that no accu-
sations have as yet been brought against
registered Indians under British pro-
tection, and that the cases already
brought to notice are those of domestic
slavery.

In continuation of the above, submits
copy of papers relative to the trial of
Hadji Omar on charges of slave deal-
ing, &e., and communicates observations
on the subject.

Forwards, with remarks, copy of papers
connected with the case of Kanjee
Lalljee.

With reference to proceedings for-
warded with preceding letter, transmits,
with remarks, copy of a letter from the
Acting Public Prosecutor reporting that
the case of Regina wversus Kanjee
Lalljee was heard on the 22nd Novem-
ber last, and that the prisoner was dis-
charged.

With reference to Dr. Kirk’s No. 70,
dated 4th October last, states that consi-
dering the action of the High Court of
Bombay in the case of Kanjee Lalljee,
it seems equitable that the punishment
awarded in the case of Hadji Omar
should be remitted. .
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Enclosure No. 3.
No. 63, dated Zanzibar, 17th September 1873.

From—Political Agent and Her Majesty’s Consul-General, Zanzibar,
To—Secretary to the Government of India, Foreign Department.

I mAvE the honor to report, for the information of the Right Ion’ble the
Governor-General in Council, having committed for trial before the High Court
at Bombay Kanjee Laljee of Cutch domiciled in Zanzibar.

2. The enclosures (as per Schedule) to this letter will clearly show the
nature of the offence, and the various steps taken in order to prepare the case
for transmission to Bombay.

3. The slight discrepancies between the depositions of the slaves and the
voluntary admissions of Kanjee Laljee are, it will be seen, immaterial to the evi-
dent fact of this particular case, and the only defence likely to be raised will be
that the accused has through long residence denationalized himself and become
to all intents and purposes a Zanzibar subject, and in support of this it may
be adduced that by failing to enrol his name on the list of British protected
subjects, as required by clause 80 of the Order of Her Majesty in Council, dated
9th August 1866, he is de facto outside British protection, and as a consequence
without British jurisdiction. : :

4. T am not aware that it is the intention of Kanjee Laljee to adopt the
above line of defence, which in the hands of a clever Pleader might be used to
some purpose.

5. But under the circumstances of this case, and the probability of such
an argument, I venture to think it my evident duty to point out with all due
respect, for the information of the Right Hon’ble the Governor-General in
Council, the fact that up to the present the Law Officers of the Crown have not
communicated any decision as to the working of the British Naturalization
Laws with regard to natives of protected Indian States in the dominions of
the Sultan of Zanzibar. :

6. With a certain local knowledge and the fact that the working of such

33 Vie, Cap. 14, and 33 & 34 Naturalization Laws must in an independent

Vic,, Cap. 102. country depend upon the wording of Treaties con-

cluded between Great Britain and such country, I however am of opinion

T Yot Hée. Majesty the that a strong bar may be opposed to Zanzibar juris-

Queen and His Higiniess Syud Burgash, diction in this matter by the reading of Clause IV.
dated 5th June 1873, ... of the late Treaty.

.« T This.Clause; which Her Majesty the Queen engages to carry out, pro-

* “vides that natives of Indian protected States shall be prohibited from possess-

_ing slaves, and His Highness by being a contracting party to such Clause is

clearly bound to relinquish any right likely to interfere with its proper working.

8. Hence no subject of a protected Indian State can claim the benefit of

the operation of any Naturalization Acts which might imperil the due fulfil-
ment of His Highness’ obligation to the British Government.

9. The question of jurisdiction of the Court overcome, the accused will
be unable to plead a general issue, which he might have done had he declared
any slaves he held in February 1869, when our policy being changed those
Indians (who had previously been allowed, with the cognizance of Government
and under sanction of Colonel Pelly, and subsequently Colonel Playfair,
to hold slaves) were called on to register their slaves at the Agency, who, on
such Registration, were allowed to retain on condition of neither transferring or
selling.

10. By public Proclamation from February 1869 any slave held by any
native of India not so registered was held illegally, even in the case where such
native of India claimed the protection of the Sultan and failed to enrol himself
at the Agency as a British subject. 2 -

1l a
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11. However, Kanjee Laljee’s name does not appear as a proprietor of slaves

on this .exempted list of February 1869. B 5 i
i f jurisdiction would appear settled by the Sultan’s
i :;2‘; adrghzfonm;}tbgyoregding of Clause IV, which appears from the most
i X w0 Al b _conciliatory and humble manner in which in letter
s on annexed he begs the release of the accused who
claimed to be his subject for many years, and is still further evidenced by the
Kik to His Tighness the fact that His Highness has made no reply to my
Behaar ¥ answer which was written with the evident purpose

of the question at issue.

 The arrest and committal of Kanjee Laljee has had a most salutary

"eifect},sand the more so as he is a quiet and respectable person.. Had he been a

. confirmed dealer in slaves, or a man of questionable cha{acter, tl'le matter would

have only caused a momentary sensation instead of shaking, as it has done, the

Tast hope clung to by many Indians, viz., that they might yet hold slaves by leav-

ing British protection and enrolling themselves as Zanzibar subjects, a line of
action which formerly was unfortunately not only permitted but sanctioned.

14. I may here confidently state that should this case end, as it can
hardly fail to, in a conviction of the accused before the High Court of Bombay,
T do not foresee that it will be probable any more cases of a similar nature
need be sent on from Zanzibar.

15. Still T should not conceal from the Right Hon’ble the Governor-
General in Council that cases of far greater gravity must be inevitably brought
to light when the Indians resident on the long Zanzibar Coast line are brought
under the Agency and Consular discipline in fulfilment of the Treaty, cases
which will comprise not only slave-holding, but slave trafficking, the buying
and selling of slaves for gain.

16. Ter Majesty’s vessels on the station have so many and important
duties to perform and are so cramped as to time by the movements of their
«detached boat parties, that I have as yet found it utterly impossible to carry out
that thorough examination of the towns and villages on the Coast, which it is
my duly fo do, and it is for that purpose and for the yet more important
purpose of actually asserting .authority over many hundred British Indian
subjects, that I have before urged the importance of a steamer being provided
for the Political Agent at Zanzibar, as at Aden.

SCHEDULE. : 3
1. Enclosure. Political Agent to C. Goxxe, Esq., Secy. to Govt. of Bombay.
2. 7 Precis.
Bk ) ‘His Highness Syud Burgash to Ali bin Salch.
REA Political Agent to Sultan,

‘No. 29, dated Zanzibar, 11th September 18783.

From—Her Majesty’s Political Agent and Consul-General, Zanzibar,
To—Secretary to the Gov t'of Bombay.

T HAVE the honor to report, for information of His T :
s . port, xcellency the Governor
ﬁ goun}ﬂl, tlzg steps taken by me to bring one Kanjee Taljee of %’utch, residing
hold?llllgl ar, to trial before the High Court of Bombay charged with slave-

‘2. T have adopted this course in accordance with the i i
: ; | c instructions of Earl
Jgrap;l%% with a copy of whml} you have been already furnished by the ‘Secre-
: ry ; Government of India, No, 1289P., dated 13th June 1873.
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i

3. I herewith transmit under flying seal, for information of Government
Registrar, High Court ; Governmens @110 t0 be forwarded without delay to the various
Pleader; and  Chief  Commissioner,  departments to which they are respectively address-
Lolice ed, all the documents having reference to this case,
which is the first of a criminal nature that has been transferred from Zanzibar
to the jurisdiction of the Iigh Court.

4. On the conclusion of this case in the High Court I would urge the
expediency, in the event of a sentence of conviction being obtained, that the
fullest publicity may he given thereto in the local, especially the Native news-
papers, which are regularly received by the Native community in Zanzibar, and
I would further beg to be furnished with any observations regarding the mode
in which this present case has heen forwarded for trial to enable me in future
to remedy any defects of procedure and any technical flaws that might in a
more difficult case defeat the ends of justice.

5. I particularly urge the necessity of being furnished with clear instruc-
tions in what way local evidence here taken should be transmitted so as to be
admissible in the High Court, where the witness himself cannot be produced.
This T do in consequence of it having been found necessary in prosecuting
indictments for offences committed under 5 George IV., Cap. 113, to pass the
Acts 6 and 7 Vice., Cap. 98.

SCHEDULE.
Queen vs. Kanjee Laljee.
Transmitted under flying seal to Chief Secretary to Government, Bombay, Political Dept.
Te

To be given to the Registrar to High Court of Bombay or other competent
officer in the Original Criminal Jurisdiction of that Couri—

Aflidavit of accuser.

Warrant of arrest of accused.
Certificate of execution of warrant.
Minute of Court on receipt of prisoner.
Affidavit of officer executing warrant.
Deposition of Zabuni.

= Ouledi.

Majoni.
= Zafarani.
& Amao.

Voluntary statement of accused.
The charge.

Certificate that accused is not in exempted list.

ZEFRS-rHEEES W

Copy .of warrant of detention on boardship.
AT,
A. To Government Pleader.
II1.

A. A. A. Warrant to -Chief Commissioner of Police to place accused
-in ‘Bombay Jail. i

o

.
Note.—For Précis of above documents and case see Précis annexed.
3
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\r(”w
tiled G.
it ."E Deposition of Ouledi.
B Ouledi, from Nyassa, states— He was bought by Kanjee and his brother in
the slave market at the same time as Zabuni.”
* * * * #* * *
that H.
3at Deposition of Majoni.
‘nee Majoni, from Nyassa, states—Came with several others to the Shamba
0w (plantation) of Kanjee about three years ago; I was bought in the slave market.”
* * * * * * *
16
Deposition of Zafarani.
or Zafarani, woman, from Nyassa, states— Kanjee himself bid for her in the
b market two years ago.”
ur- » * * * * * * *
J.
Deposition of Amao.

Amao, woman, from M’Gindo, “was bought in the slave market six years
ago; is slave of Kanjee; when the others came I was in the town ; now I work
on the plantation.”

* * * * * * *
K.
Voluntary statement of accused.
me Made after being duly warned that he is not bound to reply to any ques-
tion, and that what he states may be used against him. ¢ My father is dead ; my
4 mother lives in town ; T in the country; Iam 30 years of age; my former wife,
Halima, died five months ago. Half of the estate belonged to her for her life;
at her death I inherited the whole. I bought two of these six slaves in the
market at Zanzibar, four by private sale through agency, but with my money.
T confess I have committed a mistake in purchasing and holding slaves against the
)th order of the English Government. I did not mean to sell any of them. T kept
nd them as my children. I arrived in Zanzibar when I was two years of age. I
vas accompanied my father. I was born at Kaira in Cutch.”
rof * * * * * e *
eir
3h- L.
:;e The charge.
nd Consists of seven counts after preamble—

1st.—That he (Kanjee Laljee) on or about the 8th and 9th days of September
1873 at Zanzibar did detain against his will as a slave a Negro, named Kambo,
whom he had himself previously purchased, and that he has thereby com-
mitted an offence punishable under Section 370 of the Indian Penal Code
and within the cognizance of the High Court of Bumbay.

::;’ 2nd.—A similar charge with regard to Zabuni.

wed 3rd.— 5 5 Ouledi.

he Ath.— 3 5 Majoni.

ar. bth.— A 5 Zafarani.

ler 6th.— 3 5 Amao. :
5 b
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o s o in each of the above ‘indiviQual_ cases removed, boughf.;,
: fﬁ7il;.d ’ggtdelgzﬁgsll:ves’ he has thereby committed the offence of habi.
tauc noving, buying, trafficking, and dealing in slaves punishable under
g:aiti%nre?)ﬂ ofg ,the Tndian Penal Code and within the cognizance of the
High Court of Bombay. .

5 % Sl % Gy LN B *

M.

Certificate that accused is n0t in the exempted List.

i is not on the list of February 1869, under which,
e 1’sd]ilans were permitted to register and hold slaves

Bombay Government, In i !
Elzren(i)n thgir possession on condition of their not being re-sold.
* * * : * * * *
N.

{ : - Copyof War(ant.
Warrant of detention of accused during voyage from Zanzibar to Bombay.

* * S Cox * * *
FATEAL
Letter to Government Pleader at qubay.
Informs Government Pleader of committal for trial of accused.
FREe * * A 0 a * *
A.A.A.

Warrant to Clagf Commissioner of Police to place accused in Bombay Jail.

“Warrant to Chief Commissioner of Police to confine accused in Bombay

Gaol.

—_—

 Note—Where not otherwise specified all the documents are dated 10th
September 1873, and they are countersigned by me as Justice of the Peace
under the High Court of Bombay. i

(Sd.) Joux Kirk,
H. M’s Poltl. Agent & Consul-Genl., Zanzibar.

- Enclosure 3.

Translation of a letter from His Hicaxess Syup Burcasn to Acr BN SALEH, Zanzibar, 12th
September 1873.

ANp then please inform the Political Agent that Burgash would not
frouble him concerning the Indian, but his mother and all the Hindis come cry-
ing to me and say that he bought the slaves now many years ago. Ask the Agent
please to be good enough to release him, for he is sorry for what he has done
and let him free the slaves. TLet him do this if possible, but let it be just as he
pleases, for I would not solicit him on this matter.

Enclosure 4.

Translation of a letter from Political Agent and Consul-General, Zanzibar, to Hrs HiauyEss
Syup Bureasw, dated 11th September 1873,

Axr BIN SALEH has conveyed to me that it would please Your Highness
were I to release the Indian Kanjee Laljee (committed for trial before the High
Court of Bombay for illegally "holding slaves) in consideration that he is
penitent and that it is now some time since he purchased the slaves.

6
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Your Highness will be good enough to bear in mind that, whilst by the
terms of the late Treaty concluded for the suppression of the slave trade, it is
obligatory on Your Highness to use your utmost endeavours to prevent Arabs
and all others from carrying slaves from place to place, so is it equally the duty
of Her Majesty the Queen to see that Natives of India residing here do not hold
slaves, and T have received the most stringent orders to see that this is carried
into effect, in order that no one may say that we look differently on the Indians
under our rule and on the Arabs over whom we claim no authority.

Your Highness will know, in their own country Indians are not permitted
to hold slaves, and if they buy slaves here it is simply to make money out of
them, and this is quite different from the Arabs who have always possessed
domestic slaves in their families.

But my orders from the Government are so stringent that to accede to
Your Highness’ request in this case is utterly impossible.

Enclosure No. 4.
No. 65, dated Zanzibar, 19th September 1878.

From—Her Majesty’s Political Agent and Consul-General, Zanzibar,
To—Secretary to the Government of India, Foreign Department.

‘Wirh veference to the subject of my letter No. 63 of 17th September
1873, and with the view of bringing the difference in the various classes of
cases before the Right Hon’ble the Viceroy and Governor-General in Council,
I have the honor to report that one Jumma bin Jafer, an Indian, was charged
in the Court with illegal slave-holding.

2. On investigation it appeared that the seven Africans on his plantation
held certificates of freedom drawn up in an irregular manner. All were, how-
ever, anxious to remain with their masters, deposing that they were virtually
free, happy, and contented. I therefore furnished each individual with properly
attested papers of freedom, which were delivered into their own hands at Her
Britannic Majesty’s Agency, Jumma bin Jafer giving the usual present of one
dollar at the same time to each of them, in keeping with a Zanzibar custom.

3. A third case is now under examination of a more important nature.
A charge brought against a Memnon of Sind, comprising a refusal to attend
the summons of this Court and a resumption into slavery of slaves freed by the
Agency. On this I shall report by the next steamer.

4. T would bring before the notice of the Right Hon’ble the Viceroy
and Govornor-General in Council the fact that as yet no complaint has been
lodged against any Indian registered as under British protection. The cases
hitherto brought forward are against Indians who have never claimed our pro-
tection and who, until the signing of the late Treaty, occupied an anomalous
position.

5. All of the three cases, I should further observe, are cases of domestic
slavery.

Enclosure No. 5.
5 No. 70, dated Zanzibar, 4th October 1873.

From—IHer Majesty’s Political Agent and Consul-General, Zanzibar,
To—Secretary to the Government of India, Foreign Department.

IN¥ my letter No. 65 of 19th September 1873, T had the honor to refer to
the case of a Memnon of Sind then under examination before the Consular
Court.

2. T did not feel justified in transferring this case to the High Court of
Bombay, as with written statements of evidence alone a conymtlon copld
scarcely have been insured, and the expenses and difficulties in forwarding
native witnesses would have been considerable. . :

i

the Political Agent at Zanzibar in Dealing with Breaches of the Slave Laws
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QUEEN versus HADJI OMAR.
Remarks by the Court.

Hapsr OMAR admits to the first charge by his own voluntary statement,
but pleads that he is guilty of no offence and therefore not amenable to British
Law for three reasons :— :

1st.—As being a subject of Sind before that country became British terri-
tory. His father left Sind for Cutch and Hadji Omar was born in Cutch.

2nd.—As being domiciled in the dominions of the Sultan of Zanzibar on
the African coast, where he has resided for ten consecutive years and placed him-
self under the Sultan’s jurisdiction.

3rd.—That on first reaching the Zanzibar dominions he found natives of
India, who enrolled themselves as under Zanzibar protection permitted by the
English Government to hold slaves in the same way as the Arabs.

To the Second Charge he pleads being prevented by sickness from obey-
ing the Consular summons. i

To the Third Charge he pleads that he resumed the slaves openly with
the assent of the Arab local authorities and the knowledge of the individual
in whose charge they had been given by Her Majesty’s Consul for transmission
to Zanzibar, and that whilst so resuming them he nevertheless held them at the
disposal of any legal authority and pending what further orders might arrive.

The principal point of this defence is comprised in the pleadings preferred
by Hadji Omar against the first charge. These by raising the question of
jurisdiction, at the same time make it necessary for the Court before giving
judgment to review the very opposite policies which have at different times
under orders from Government within the last fifteen years been adopted by the
British Agency at Zanzibar, and which account for the perplexity as to the
actual positions of Indians holding slaves.

With regard to his nationality and the jurisdiction of the Court, Hadji
Omar pleads that he is a subject of Sind, but admits being born in Cutch,
where his father and mother were for the time being. He is now advanced
in years, and it is probable his father left Sind before that province became
British territory. If regarded as a Cutchee from the accident of his birth-place
he would fall under the various orders affecting immigrants to Zanzibar.

Hadji Omar evidently reached Zanzibar after Colonel Rigby’s departure,
for at the close of that Agent’s tenure of office no Indian, whether Cutchee,
Sindi, born in Hindostan or Africa, of pure or mixed blood, was permitted to
hold slav. s, all slaves formerly so held, who had been discovered, were freed by
a summary process against which their owners had no appeal.

It is probable then that Hadji Omar settled at Mombassa about the time
when, with the sanction of the Bombay Government, Colonel Pelly introduced
a registration of all Indians claiming British protection, it being at the same
time formally given out that all who failed to register were to be considered as
outside our protection and under Arab jurisdiction, and subsequently in
Colonel Playfair’s time it seems to have been formally acknowledged that being
under such jurisdiction, they were like Arabs, free to hold slaves.

Before very long the results of such a system as this last proved so
subversive of the national policy with regard to the main spring which regu-
lates all relations with Zanzibar, namely, the suppression of the slave trade
that an attempt was made to draw the line between protection and jurisdiction
by pronouncing those Indians who remained under Arab protection still to be
within British jurisdiction if found transgressing laws as regards slavery.

This attempt was not approved of by the Government of Bombay, which

however took steps to attain a similar object

Government of Bombay Resolution, No. 830 by AU : !
P AOSIE L e e A ending in the issuing of a proclamation by

of 1868.

a7 b of Bombae Reslution. No. 1256 e 120 of Cutch to his subjects residing
overnmen ay Res , No. 125 2 3 5 5 X

oE1S0R N T R in foreign countries. This placed them in

all matters under British jurisdiction, but
was specially addressed to thosesresident on

9 (]

Dated 24th April 1869.
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the East 'Coast of Africa with regard fo their lability to the operation, of all

English laws affecting the holding of slaves. e
d “itho iection. on the part of Syud Majeed, the then ruling

Sultalrz V:x?lbason(x)'zgvz;:(il:&l tito 1;Jsecan infrin.getrﬁsnt of his independent right, that this
procla&lation was issued in Zanzibar, its operation however became considerably
lified by a subsequent order of the Gov'ernment of India, whereby the
;e y ¥ Agent was instructed ¢ not to express opinion
Government of Bombay Resolution, No. 2487, . as to purely domestic or household Slavery
dated 4th Avgust 1869, " \when practised in Zanzibar by Cutchees or
Government of Bombay Resolution, No. 146 others,” a former order having ah‘eady ruled

e that the number of domestic slaves an
Government of Bombay Resolution, No.1058 Tndian might hold was not matter for
dated 31st March 1869. 3L Apl enquiry.

The question of nationality and jurisdiction was further‘disturbed by
the passing of the Naturalization Acts per-
33 Vi, Cap. 14. mitting British subjects to renounce alle-
giance in foreign countries. These Her
Majesty’s Consul was instructed to publish
for the information of British residents in -
Zanzibar, but he delayed obeying orders
pending a reference to India and England.
et e Xk T T R GHME o Treaty’ of Bilt June 1678, faking if
for granted that England after her ener-
Kifft:ﬁ'pf,?(;:. 2t 1875, from Dt getic action against the Arab slave-dealing
i it§ is now bound to enforce her own laws as
Letter from Dr. Kirk to Bombay Political v . 3 &
Department, No. 90, dated 29th October 1872. }‘eézar(tli léert]gwnBs?;t_)J%ct(si proceeds tto stipu-
4 S ate that the British Government engages
oFrom Boubay te D Kk Polies) Depert- 6, gt down all slave holding by mtioo of
protected Indian States, and thus, with the
Sultan’s assent frees from the operation of previous Acts, whether of the
British Parliament or of India, the involved question of nationality and
jurisdiction.

33-34 Vie., Cap. 102.

Foreign Office Circular, dated 30th December
1870.

Foreign Oftice Circular, dated 22nd April 1871.

It is nevertheless quite evident that from time to time slave holding
Indu}ns resj(l.ent on the Bast African Coast, must have held anomalous and
varying positions with respect to actual culpability, these cannot be lost sight
of in a Court of Justice when called upon to give judgment in cases of the
present nature, and the Court in consequence find that Hadji Omar by purchas-
ing the two female slaves, Mamina and Rahema, at a date prior to the publi-
cation in Zapmbar of the proclamation of the Rao of Cutch, dated 24th April
1869, committed no offence within the cognizance of a British Court of Justice,
but in purchasing Juma and so adding to the number of slaves in his possession,

the Court find that he, Hadji Omar, has committed a crime and is amenable
to the law.

It further appears to the Court that the reasons assigned by Hadji Omar

for not appgaring before the Consular Court at Zanzibar previous to his arrest
are insufficient.

Although undoubtedly in bad health, it appears he was sufficiently strong

to go in person for the purpose of ivi i
house of the Custom’s Ag%ntpbeyondrfﬁgl;?vi.h i sl

Neither can the explanation urged by Hadji Omar in extenuation of the
3;(11580113.11) ge be ntl z%ny ;lvay accepted by the Court.J The fact remains that ata
s ns(lll seq%enh 1(()1 the 5th June, from which date all questions as to the right

lans to ho slaves are swept aside by the treaty, he, Hadji Omar, did
re]slume into slavery and }101(1 as slaves the two women, Mamina and Rahema,
who had been placed in the safe custody of a responsible person by Her

co?l'l'zzt)frrieg.onsul for the purpose of being forwarded to Zanzibar, and in due

10
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\/7 R
all References to marginal quotations of ¢ Remarks by the Court” in case of Queen versus Hadji
Omar, being enclosure No. 2 in letter No. 70.
ing
this
bly Resolution by Government of Bombay, No. 830 of 1868, dated 28th March 1868.
;(])11(: Wir reference to letter from Political Agent, Zanzibar, stating ¢ that many
K bond fide British subjects, natives of India, in His Highness’ service, have slaves,
1y which it is his duty to put a stop to,” and calling attention ¢ that the Sultan
s includes in his pretensions to jurisdiction over the subjects of British protected
ed States of India who may have placed themselves under his protection, all bond
o Jide British subjects who may have forfeited British protection or entered his
for service, and that these, as well as Cutchees under his protection, have, according
to His Highness’ reasoning, acquired the right to possess slaves in his domi-
by nions,” says—
er- “ The Political Agent should be informed that British subjects residing in
Ile- Zanzibar cannot exempt themselves from British law by taking service with
Ter the Sultan.”
ish Government of Bombay Resolution, No. 1256 of 1868, forwards copy
i : of despatch from Secretary to Government of India, in which, after stating
EB the position of Cutchees, demands legal consideration, is remarked, ¢ this might
| well be deferred till the questionsof fact have been taken up, and it has been
(it decided whether the Cutchees are engaged in slave-dealing or not. If they are
Br- merely slave-holders, then there would seem to be no sufficient warrant for
ng interfering with them.”
x:f Proclamation by the Rao Kutch, 24th April 1869, explained in body of
e Remarks.
y
of ; Government of Bombay Resolution No. 2487 of 4th Auguast 1869, for-
he wards for information No. 960 from Secretary to Government of India, which
he « suggests an intimation being made to the Political Agent that while using all
nd legitimate influence in the discouragement of the slave trade he should avoid,
as much as possible, the expression of opinions as to purely domestic or house-
- Zold slavery when practised in Zanzibar by Cutchees or others.”
ad 2 Government of Bombay Resolution No. 146 of 1869, forwards No. 154
ht of 81st December 1868, from Secretary to Government of India, stating that
he it is not necessary to interfere with any existing arrangements by which domes-
18- tic slaves are now actually possessed by Cutchees at Zanzibar for household
1i- purposes, but that the purchase of any slaves in future, whether intended for
vil domestic purposes or for purposes of traffic, should be strictly prohibited.”
& Government of Bombay Resolution No. 1058 of 31st March 1869. < The
i Political Agent’s proceedings in calling for a list of slaves possessed by each
le Cutehee, with a view to determining whether they are held as domestic slaves
‘ or for the purposes of slave traffic, seem to be in pursuance of the orders of the
ar 1 Government of India, but the order limiting the number of domestic slaves
b which each Kutchee is permitted to retain goes beyond those orders.”
33 Vie., Cap. 14.
33-34 Vie., Cap. 102. Refer to Act cited and direct publi-
g Foreigp Office Circular, December 30th, 1870. cation of same in Zanzibar.
he ¥ »  Aprl  22nd, 1871.
| Dr. Kirk to Foreign Office, dated 24th March 1871, Dr. Kirk to
he Bombay Political Department, No. 87 of 28th September 1871, and Dr. Kirk to
a same, No. 90 of 29th October 1872, all touch?upon the difficulties which will be
nt created by the publication of the Naturalization Acts and request that instruc-
lid tions may be furnished to the Political Agent.
12, Bombay Political Department, No. 874, dated 10th February 1873, in answer
ek to Dr. Kirk’s letters No. 87, of 28th September 1871, and No. 90 of 29th
ue October 1872, forwards Resolution as follows :—¢The Acting Pplitical Agent
11
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his :
ot 2. I am also directed to forward, for submission to the Government of
; g i g India, copy of an opinion* by the Hon’ble the
to : °.' Ve bt b Advocate-General and of its connected papers
the relating to the law in respect to slavery. -
é;f 3. Asregards the case of Kanjee Lalljee, T am to state that if it be found
the inexpedient to bring it before the High Court, it is for consideration whether the
i accused, with the depositions, should not bhe made over to the Rao of Cutch
for trial.
4. T am to add that the accused has not yet arrived in Bombay, and the
papers transmitted by Dr. Kirk do not state when his arrival may be expected.-
lce No. 4303, dated Bombay Castle, 8th July 1873.
ve From—Secretary to the Government of Bombay,
ed: To—Government Solicitor, Bombay. :
f I am directed to forward to you the annexed extract, paragraph 5, from a
- . letter from the Secretary to the Government of India in the Foreign Depart-
ar ment, No. 1289P., dated the 18th ultimo, respecting the participation of British
- subjects in the East African slave-trade, and to request that you will be so
ce good as to advise Government with regard thereto.
: 2. Copy of a Resolution and of a proclamation by IHis Excellency the
ar Governor-General in Council on the subject is enclosed for your information.
n 5
-
No. 773, dated Bombay, 22nd July 1873.
From—Acting Solicitor to Government of Bombay,
of To—Secretary to the Government of Bombay.
50 Wirh reference to your No. 4303 of 1873, under date the 8th instant, I
n > have the honor to inform you that I am of opinion that the main difficulty to
st be encountered in prosecutions before the High Court of Bombay for offences
s . against the slave-trade is with regard to the evidence, as for instance, the power
e given to Her Majesty’s Consul at Zanzibar to deport the accused person to
of Bombay for trial would not, I think, empower such Consul at the same time to
forward against their will the witnesses in the case who might or might not be
British subjects, and who, unless in the service of the Crown, would not carc to
come such a distance for such a purpose.
This difficulty is no new one and arose in England under the Slave Act
r previous to the 6th and 7th Vie., Cap. 98, the 4th Clause of which latter Act
recites as follows :—
¢« And whereas the provisions heretofore made for the hearing and deter-
mining in Bngland of offences committed against the Acts for the abolition of
the slave-trade in places out of this United Kingdom have been found ineffec-
tual by reason of the difficulty of proving in this kingdom matters and things
done elsewhere,” and provides for the taking of evidence abroad and the trans-
f mission thereof to the Court of Queen’s Bench.
e ‘ The fact of this provision being made shows that under the pre-existing
[ law evidence in a criminal case could nof be taken under Commission, and that
h it is only when special provision is made that evidence can in such manner be
h taken and used in criminal cases. )
B To turn to Legislative enactments in India, my attention has been directed
g to Sections 9 and 10 of the Foreign Jurisdiction and Extradition Act, 1872,
it but grave doubts occur to me on the language of the 10th Clause, which pro-
& vides that copies of depositions made or exhibits produced before the Political
13 e
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icial Officer in the State in which an offence is alleged to have
li%i\ngo(;gllilt%&mslhglbe received as evidence by the Court holding such enquiry
or trial in any case in which such Cowrt might issue a Commission for taking
evidence as to the matters to which such depositions or exhibits relate. I do
not think that thes: words contemplate the issue by such Court of a Commis.
sion in aﬁy but a criminal case, and I do not thm!; that‘ tpe High Court has
any power to issue a Commission to take evidence in a criminal case. :
: ioht in my opinion, it will be most difficult in the present state of
the 121;3 Iﬁoa'(ixl\‘vgict any gers%n sent from Zanzibar to the High C»oux:t of Bgmbay
for trial for offences against the laws against slavery, unless sufficient evidence
is available from servants of Her Majesty, and great care should be taken
before sending a man to take his trial on such charges that evidence sufficient
to fairly warrant expectation of convietion will be forthcoming in Bombay.

Even if the provisions of Section 10 are applicable, very great care will
have to be taken about the depositions, and the greatest latitude allowed to the
accused person or his legal advisers, if any, to cross-examine the witnesses,
otherwise the offender, if defended by Counsel, would make such use of any
imperfections appearing on the depositions as would probably lead the Jury to
i refuse a conviction. ) L

If possible, I think it would be well to submit the depositions in any
such case to Government with a view to the opinion of the Law Officers being
taken before the offender is sent to Bombay for trial, for when the offender is
removed from the place where the witnesses are examined, no further or addi-
}t]ipnal depositions taken in his absence would, I think be admissible against

im.

If any prosecutions are likely to be instituted, it would be well to consider
how far the provisions of Section 4 of 6 and 7 Vie., Cap. 98, should be
adopted in this country with the High Courts substituted for the Court of
Queen’s Bench.

L may further remark that it is by no means easy to anticipate the diffi-
culties which may arise on the trial of an offence under these Acts, and which |
can only be correctly encountered when the experience of one or two cases has o

placed matters connected therewith in a practical light.

No. 29, dated Zanzibar, 11th September 1873.

Fromf-Poliﬁcal Agent and Consul-General, Zanzibar,
To—Secretary to the Government of Bombay.

I BAVE the honor to report, for inf i i
. . 3 > for iInformation of His Excellency the Governor
in Council, the steps taken by me to bring one Kanjee Laljee of gutch, resident

:11; a?iz;]l;lbar, to trial ‘before the High Court of Bombay, chgrged with slave-.

. 2. 'I have adopted this course in accordance with the instructions of Earl
Reglatrar, High Coure; Public Pleader;  Granville, with copy of which you have been

Chief Commissioner of Police, alr i
ment of India, No. 1289P., da:gylggfln.}slﬁf 11)85:73'.;he i ] ot

i 1:30. beI fggf;;(il‘;]:ltrq-?ﬁmit under ﬂying seal, for information of Government,
Seteotivel (Vin out delay to the various departments to which they are
ly ssed, all the documents having reference to this case, which

is the first of a crimi
Tl tﬁg%li’;‘a}‘} gztll;rt? that has been transferred from Zanzibar to the
4. On the conclusion of this i i
2 ! case in the Hi,
::]Il’:g:‘;fgfiéﬁ ﬂﬁ;vﬁt of a sentence of conviction being obtained, that the
¥ may be given thereto in the local, especially the native, news-

Papsre, W]I_';ch are regularly received by the native community in Zanzibar, s>‘

gh Court I would urge the
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a
H-I; and I would further beg to be furnished with any observations regarding the
iing mode in which this present case has been forwarded for trial, to enable me in
i future to remedy any defects of procedure and any technical flaws that might
55 in a more difficult case defeat the ends of justice. .
has 5. T particularly urge the necessity of being furnished with clear instruc-
g tions in what way local evidence here taken should be transmitted so as to
biog be admissible in the High Court where the witness himself cannot be produced.
bay This I do in consequence of it having been found necessary in prosecuting
b indictments for offences committed under 5 George IV., Cap. 113, to pass
P the Acts 6 and 7 Vie., Cap. 98.
lent
No. 67, dated Bombay, 18th October 1878.
Vzllllé Opinion of the Advocate-General, Bombay.
ses, ‘Wirn reference to the case of Kanjee Laljee, who has been committed for (
ny trial before the High Court of Bombay, charged with slave-dealing by the Poli-
“to ¢ tical Agent and Consul-General at Zanzibar, I would suggest that steps
) should be immediately taken to secure the attendance before the High Court of
E the witnesses upon whose evidence the prisoner was committed.
iuln]g The Order in Cou_ncil of 4th November 1867, under which Dr. Kirk has
5 presumably acted, provides that the High Court * at the Sessions to be holden
s next after such committal shall proceed to hear and determine the charge;” and
i as the next Sessions of the High Court will commence on the 20th November,
it may be a question whether the witnesses can be brought up in time. If they
cannot, the prisoner will be entitled to his discharge, as no evidence will be
ler forthcoming against him, and the High Court has apparently no power to
be postpone the hearing of the case to a future Sessions. The depositions taken by
of Dr. Kirk cannot, in my opinion, be received in evidence under the present state
of the law in India.
ffi- I am not aware if any copy of the Order in Council of 4th November
ch 1867 exists in Bombay. My knowledge of it is derived. from the Reso-
128 > lution of the Government of India, No. 1288 (Foreign Department), of
13th June 1873, in which some of its provisions are cited. If there is no
copy of it here, it would be desirable to procure a copy, either contained in the
London Gazette, or purporting to be printed by the Queen’s Printer, for use
at the trial under Section 78 of the Indian Evidence Act.
I notice that Kanjee Laljee is described as * of Cutch.” If this be so, it will
be a question whether he is either a *“ British subject” within the meaning of
the Order in Council, or a * Native Indian subject of Her Majesty”” within the
Iloi meaning of Act XI. of 1872. If he is a subject of His Highness the Rao of
B Cutch, I do not see how he can be made amenable to British jurisdiction for
i an offence against British law committed out of British territory.
arl —
en
n- No. 6647, dated Bombay Castle, 30th October 1873.
From—Secretary to the Government of Bombay,

at, | To—Hon’ble the Advocate-General, Bombay.
e [ Wirn reference to your opinion dated 18th instant, in the case of Kanjee
ch Laljee, I am directed to enquire whether the question of the admissibility as
he evidence before the High Court of the depositions taken at Zanzibar is not

affected by Section 8330 of the new Code of Criminal Procedure as read in con-
he nection with Aet XI. of 1872, Section 10.
he 2. T am also directed to furnish you with copy of a proclamation by the
18- Rao of Cuteh in evidence of his having delegated the jurisdiction over his sub-
iy ' jects resident at Zanzibar to the British Government in regard tos slave-dealing
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2. In transmitting this letter T am desired to state that the result of the
arraignment of Kanjee Laljee at the bar of the High Court of Bombay indi-
cates, among other things, the expediency of the speedy extension of the Code
of Criminal Procedure to the Presidency towns.

No. 89, dated Bombay, 25th November 1873.

From—Acting Public Prosecutor,
To—Secretary to the Government of Bombay, Political Department.

I mave the honor to report that the case of Regina versus Kanjee Laljee,
the slave case from Zanzibar, came on before the High Court on Saturday the
22nd instant, and the prisoner was discharged.

2. Mr. Justice Gibbs, before whom the case came for trial, remarked that
no witnesses had been sent up, and that none were under orders to appear no
recognizances having been received ; that on the charge the prisoner appeared to
be a native of Cutch, and therefore not a British subject; that the proceedings
did not show that the depositions were taken in the prisoner’s presence, or that
he had any opportunity of cross-examining the witnesses, and that the deposi-
tions were not sufficient to sustain the charges made against the prisoner which
last objection could be surmounted by framing additional charges as the deposi-
tions showed that prisoner purchased slaves.

3. The learned Judge further remarked that this course would be useless
as the Court had no jurisdiction, the prisoner in the first place not being a
British subject and there being no Treaty with Cutch, much less any order of
Her Majesty in Council which under such a Treaty might confer jurisdiction on
this Court to try subjects of the Rao of Cutch for offences committed in
foreign parts. :

4. That the Proclamation of the Rao dated 16th December 1872 in no
way affects the question as His Highness the Rao could give no jurisdiction
to the Court.

5. Mr. Justice Gibbs therefore directed that an entry be made on the
charge under Section 8 of Act XIIL. of 1865 to the effect that it is clearly
unsustainable which entry would have the effect of a nolle prosequi, and that
the prisoner be discharged.

6. Mr. Justice Gibbs then referred to the manner in which the Consul-
General at Zanzibar had been led into error and stated that the order in Council
of the 9th August is issued under the provisions of 6 and 7 Cap. 98 and only
applies to British subjects that the power to issue Commissions to take evidence
in case of offences against the slave trade is confined to the Court of Queen’s
Bench in England.

7. That the High Court of Judicature at Bombay on its Original Side
can under that Act take evidence under a Commission issued by the Court of
Queen’s Bench at Westminister, but has no power to issue a commission to
Zanzibar, much less to use depositions taken by the Political Agent there as
evidence against a prisoner.

8. That the only other law which may have misled that officer is Section
330 of the new Criminal Procedure Code and Act XI. of 1872, Section 10.
But that the latter section only applies to British subjects which the prisoner
in the present case on the face of the Political Agent’s proceedings was not,
while the 830th Section of the Code of Criminal Procedure only applies to the
District Courts and to the High Court on its Appellate Side, but not to such
Court in its Ordinary Original Criminal Jurisdiction.

9. I have thought it well to set out these remarks as pronounced as it
is evident that some further legislation will be required to enable the High
Court in Bombay to deal satisfactorily with cases of slavery.

10. I return the telegram from the Political Secretary, Agra.*
17 f
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Enclosure No. 8.
g No. 7342, dated Bombay Castle, 8th December 1873.
From—Secretary to the Government of Bombay,‘

To—Secretary to the Government of India, Foreign Department.

letter from the Political Agent and Consul-General,
Zanz%»ifmgn;ﬁu;oaﬁess, No. 70, dated the 4th October last, forwarding.
roceedh;gs connected with the case of one Hadjee Omar, ghm‘ged \Ylth slave-
gea,h'ng &e., T am directed by His Excellency the Governor in Council to state
i {that considering the action * of the High Cowrt of

*# Vide Bombay Government letter of

this date, No. 7339. Bombay in the case of Kanjee Laljee, it seems
3 équitable that the punishment a arded in the case of Hadjee Omar should be

remitted. ;

Enclosure No. 9. &

No. 8, dated Zanzibar, 13th January 1874.
From—Her Majesty’s Acting Political Agent and Consul-General, Zanzibar,
To—=Secretary to the Government of India, Foreign Department,

T HAVE received through the Government of Bombay a copy 9f Mr. Justice
Gibbs’ remarks on the slave case * Regina versus Kanjee Lgl,]ee,’ which came
on for trial before the High Court of Bombay on the 22nd November 1873.

2. From these remarks it appears that the High Court had no jurisdietion,
the prisoner being a native of Cutch, and not a British subject, and there
being no Treaty with Cutch, much less any Order in Council, which confers
the right to try subjects of Cutch for offences committed in foreign parts.
That the Proclamation of the Rao of Cuteh dated 16th December 1872 in no
way affects the question as he could give no jurisdiction to the said Court; and
lastly that these proceedings have rendered it evident that some further legis-
lation will be required to enable the High Court at Bombay to deal satisfac-
torily with cases of slavery.

~ 8. I would respectfully observe that the remarks made by Mr. Justice
Gibbs with reference to the jurisdiction of the High Court at Bombay appear
to me to be equally applicable to the Court of the Political Agent and Consul-
General at Zanzibar. :

: 4. The jurisdiction of this Court on matters of slave-dealing is defined,
(1) by Her Majesty’s Order in Council of the 9th August 1866; and (2) by the
N‘otlﬁeathn of the Government of India (Political), No. 1288, dated 13th June -
1873, which confers the powers of a Justice of the Peace on the Political
Agent fo enable him to deal with coses arising under the Foreign Jurisdiction
and Extradition Act of 1872,

5. Under the Order in Couneil the Consul-General has jurisdiction over
all British subjects in Zanzibar in cases connected with slave-holding or slave-
dealing; and also (Section 85) over all persons enjoying Her Majesty’s pro-
tection in the dommlo_ns of the Sultan of Zanzibar. The manner in which this
protection is to he claimed and granted is laid down in Section 30).

0 Under the Notification of the 13th June 1873, the jurisdicti th
Political Agent is limited to British subjects a,lo:::.e B i

7. The fourth Article of the Treat i

el y concluded with the Sultan of
chag.lZ;Efl_l Otr'l the 5;;11 of June 1878, without extending the jurisdiction, widens
L) cotllg?dmnf)lo the Ifohtvlca.ll Agent, as the representative of Government,
Sta{e 8:1 e_r% ly. In this Article Her Majesty « engages that natives of Indian ‘
i s under British protection shall be prohibited from possessing slaves and ~ *
fom acquiring any freshslaves” from the date of the Treaty. ki {

8. Itis difficult from the wordin i i
8 Itis ro1 g of this Article to gather whether the
‘luahﬁcat;‘)sn under British protection” refers to the © N, atgives rotyv thee Indian

S e o B
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\( vl | _ »

States” or to the ““Indian States” themselves. We find the term * British
protected States in India” in the 30th Section of the Order in Council of the
9th August 1866, and Doctor Kirk also employs a similar expression in the
2nd paragraph of his letter to the Bombay Government, No. 90-343, dated 29th

2l October 1872. On rqference to the Arabic version of the Treaty, I find, how-
ing’. ever, that the former is the sense recorded therein.

ve. . 9. It is obvious that if the wider acceptation of the term be taken, there
ite exists at present no machinery by which the provisions of the Article can be
of enforced, unless the “Native of the British protected State” has voluntarily
ms enrolled himself as a protege of the Consulate under Section 30 of the
be Order in Council. On the other hand, if we mnarrow the interpretation of

the Article, and only include such proteges within its provisions, it will virtnally
become inoperative, as only a small, and that the most respectable, portion
of the Indian traders of this Coast and Island have claimed the privilege of
Byjtish protection.

10. Dr. Kirk was fully alive to the evils which would have resulted from
the scope of our engagements being thus contracted, and in his late tour
through the northern possessions of the Sultan of Zanzibar, he manumitted
every slave he found in possession of a native of India, whether such native

';:Z 1 was enrolled as a British profege or not; and under Dr. Kirk’s directions,
Captain Elton is now pursuing the same line of policy through the southern
territories of His Highness.

B 11. But this Article will become a dead letter, if the persons who have

B been freed can be resumed into slavery by their former masters without fear of

s punishment.

& 12. It appears to me that the difficulty is one which presses for immediate

i settlement, and in support of this view I may mention that T have heard from

od private sources it is the intention of the accused Kanjee Laljee to return to

s Zanzibar, when he will probably lose no time in making his fellow countrymen

& acquainted with the terms of the decision which has been publicly delivered
by Mr. Justice Gibbs in the High Court of Bombay.

ce 13. I would therefore urge upon the consideration of His Excellency the

ar Governor-General in Council the expediency of adopting such measures as may

- remedy the existing state of things. The Proclamation issued by His Highness
the Rao of Cutch on the 16th of December 1872 is clearly not sufficient; in-

i asmuch as if its terms are not binding upon the ITigh Court of Bombay,

& neither can they be binding upon the Consular Court of Zanzibar, although, as

B a matter of expediency, it may be necessary to give effect to them. I would

al suggest with great deference that fresh Treaties be concluded with the Rao
of Cutch and with the Rulers of the maritime States of Kattywar, by which

B : those Princes would engage to place under the jurisdiction of the British Re-
presentative at Zanzibar the whole of their subjects residing within the domi-

er : nions of His Highness the Sultan, the British Government on its part assuming

e- the responsibility of protection and promising to give effect to the Treaty in the

0- usual way. The concurrence of the Sultan of Zanzibar would of course be

is necessary, as the existing Treaty concluded on the 31st May 1839 with His
Tob TP e Qund Qanad annfame ma aetea_tareitarial dnrviedietion over other
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of Princes and States in Ind'ia. iSn 2,}lian§% 7v‘(i:;;1710 Hea:
i the descriptions referred to in Sections 3 an
I%ai]esif;:y tioer ff(fi;‘;esttr:\al eCode, agd for abetting the commission of the same,
e the said Governor-General in Council has power to delegate. t‘he
t to delegate the same in part to a British

subjects, and the subjects

and whereas Gor J
said jurisdiction, and it is expedien
officer at Zanzibar, : : i b
_General in Council accordingly is pleased hereby to delegate
to th'gligogigzzinzgglt at Zanzibar for thg time being f"or' the trial of persons :
of the said classes committing or abetting the commission of oﬁ'en_ces of the
said descriptions the powers of a Deputy Commissioner under Sect1on_36 of
the Criminal Procedure Code and to ordain that every sentence passed in !;he
exercise of such powers shall be valid without any such confirmation being
required as is preseribed in certain cases lgy. the said chtlon 36. Apy person
aggrieved by any order passed by the Political Agent in the exercise of the
powers hereby conferred on him may forward an appeal in writing to the
Governor-General in Council within six months from the date of such order.

The Governor-General in Council reserves to himself in all cases tried
under this Notification and coming before him whether on appeal or otherwise
the fullest powers conferred upon any Court of appeal, superintendence, or
revision by the Criminal Procedure Code.

Enclosure No. 11.
No. 771P., dated Fort William, 1st April 1874.

From—Secretary to the Government of India, Foreign Department,
To—Secretary to the Government of Bombay.

I aM instructed to convey to you the views and orders of His Excellency
the Governor-General in Council on your letters

. 1 November 1873. g : A 2
“??3%3’,‘3&?;‘&%% n‘éiiﬁb;lsza. noted in the margin relative to the Zanzibar

. 132, »  slave trade.

2. The two practical questions appear to be, first, whether Hadji Omar’s
fine shall be remitted ; and, secondly, whether an endeavour should be made to
strengthen the hands of the Political Agent and Consul at Zanzibar, and the
High Court at Bombay in dealing with cases that may arise out of the recent
arrangements made at Zanzibar for the suppression of the slave trade.

3. In his letter of 22nd July 1873, Mr. Peile very justly observes that it
is by no means easy to anticipate the difficulties which may arise in these cases
and that they can only be correctly encountered when the experience of one or
two cases has placed matters in a practical light. For this purpose it would be
most desirable to know the grounds on which the Court disposed of the case of
K.an.],ee Laljee. I am therefore to request that the full text of Mr. Justice
Gibb’s judgment in the case of Reg. versus Kanjee Laljee may be procured
and submitted to the Government of India. \ :
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nt 8. The difficulties likely to arise in these cases will be brought to the %
notice of Her Majesty’s Secretary of State for India with a view to the adop- @
; tion of such remedies as Her Majesty’s Government may decide to be proper. In
it the meantime I am to forward, for the information of the Bombay Government,
ies a copy of a Notification which, it is hoped, will for the present place matters
!‘))f on one improved footing.
0? 9. It does not appear to His Excellency in Council that any alterations
s in procedure at present are likely to be of use. There will always be serious
Hq disadvantages in trying such cases at Bombay. His Excellency in Council
! has therefore enlarged the powers of the Political Agent very considerably.
y
" No. 772P.
of | « Cory forwarded to the Political Agent, Zanzibar, with reference to corre-
18 spondence ending with his No. 8, dated 13th January 1874.
t, ;
n
d -
e i 21 g
o L Exd~R. T. B.
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